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UNITED STATES OF AMERICA 
BEFORE FEDERAL TRADE COMMISSION 


In the Matter of 
BRITISH 'OXYGEN COMPANY, LIMITED, 


DOCKET NO. 


BOC FINANCIAL CORPORATION, 
8955 


BOC HOLDINGS, LIMITED, 


) 
) 
) 
BRIT™SH OXYGEN INVESTMENTS, LIMITED, ) 
) 
AIRCO, INCORPORATED. ) 

) 

) 


ANSWER OF RESPONDENT 
AERCO, INC. 
Respondent Airveo, Inc. ((’Al1reo), by 2s 
attorneys, for its answer to’ the complaint: 
1. Admits that the terms defined in paragraph 1 
thereof are purported to be used in the complaint as 
defined and states that such use does not agree with 


accepted business and industrial terminology. 


2. Admits the allegations of paragraph 2 


thereof. 


3. Admits the allegations of paragraph 3 thereor. 


4. Denies the allegations of paragraph 4 


thereof. 


A 
a 


5. States that it is without knowledge of 


the allegations of paragraph 5 thereof. 


oO. 


of 


6 Denies the allegations of the first sentence 


paragraph 6 thereof except that two companies believed 


to be wholly-owned subsidiaries of British Oxygen Company, 


Limited, ("BOC") sell a very small amount of certain 


Airco, that the total amount of sales of such equipm 


such 


connection with the administration of 


1 


an anesthetic similar to such equipment sold by 


wholly-owned subsidiaries are not a significant 


y= 


wy 


in the United States as a whole is very small and that 


factor in any line of commerce in which Airco is engaged 


it 


and states that it is without knowledge of the allegations 


of the second sentence of paragraph 6 thereof. 


ae 
/ 


7. Denies the allegations of paragraph 


8. (States that itis without knowledge 6 


the allegations of the first sentence of paragrap 


=) 


thereof and denies the allegations of the second ser 


ra | 


of paragraph 8 thereof except that a company believed to 


be a wholly-owned subsidiary of BOC sold to customers 


located in the United States a very small amount of 


certain types of equipment useful in the administration 


of inhalation therapy. 


ct 
©, & cr Ne) 


kK 


K 


States. that..26. 1s) wren 


paragraph 9 thereof. 


rh 


Sea Pes rey ie 2S) we erro 


\dmits the allegations 


Admits the allegations 


BN Get ey - } i Sera exe 
Admits the allegations 


the Complaint and therefore’ denie 


paragraph 15 thereof. 


Admits 


f paragraph 10 thereof. 


bas 


Nh 


paragraph 


e introdu 


the allegations of paragra 


17. Admits the allegation of paragraph 17 


thereof except states that the terms purporting to 
indicate names of groups of products do not conform 
with the usual terminology of the trade and business 
and except that it denies the allegations of the last 
two sentences of paragraph 17 thereof. Ds 


Tiecgations of the first 


cr 


1g..  Denles 
sentence of paragraph 18 thereof except that Airco's 
operations involving inhalation anesthetic equipment, 
inhalation therapy equipment anda medical pi 


equipment as defined in 


Lee) 


hrough the Ohio Medical Products Division and denie 


the allegations of tne second sentence of paragraph 


18 thereof except as stated in paragraph 6 hereof. 


19. Denies the allegations of paragraph 19 
thereof except that Airco through its Ohio Medical Products 
Division manufactures and sells certain equipment useful 
in the administration of gas for anesthetic purposes and 
that it believes it sells more of such equipment than 


any other company in the United States. 


35 


Denies the allegations of paragraph 20 
thereof except that through its Ohio Medical Products 
Division Airco sells inhalation therapy equipment and 


medical pipeline systems. 


21. Admits the allegations of paragraph 21 


22. Denies the allegations of paragraph 22 
thereof except that, BOC and Airco entered into an 
op: t dated duly''25, 1973), as amended on December’ 10, 
1973, for the Which ati refers ‘thereto. ana that 
BOC inancial Corporation made a tender offer to purchase 
shares’ Of ‘common Stock (Of Aireo and did in fact purchase 
4,000,000 such shares. 


23. Denies ‘the allegations of paragraph 23 


thereof except that it is extremely costly, very risky and 


without short term profitability for any company not 
10 roducer of any type of’ andustrial gas within 
the United States to undertake such production on a 


Substantial scale \\tor sale within the 


34 


24. Denies the allegations of paragraph 24 


thereof except that equipment useful in the administration 


lof gas for anesthetic purposes was sold in 1972, that 


such sales probably exceeded $25,000,000, that there were 
sales of such equipment by two United States companies 
believed to be wholly-owned subsidiaries of BOC and 


that Airco sold such equipment. 


25. Denies the allegations of paragraph 25 
thereof except that equipment useful in the administration 
of gas for therapeutic purposes was sold in 1972 in the 
United States, that the sales volume of such equipment 
of varying types probably approximated as much as 


~ 


$75,000,000 and that Airco sold such equipment. 


26. Denies the allegations of paragraph 26 
thereof except that equipment useful in medical pipeline 
systems was sold in 1972 in the United States and that 
such sales probably totaled as much as $13.5 million and 


that Airco sold such equipment. 


27. Denies the allegations of paragraph 27 


thereof. 


28. Denies the allegations of paragraph 28 


thereof. 


. 8a 


FIRST 


AFFIRMATIVE DEFENSE, 


AIRCO ALLEGES 


99. Airco has not directly or indirectly 
acauired the whole or any part of the stock or other 
share capital or the assets of any other corporation 
mentioned in the Complaint 

30. The Complaint fails to state a claim 
sgainst Airco upon which relief can be granted. 

FOR A SECOND AFFIRMATIVE DEFENSE, 
AIRCO ALLEGES 

31, BOC, or any of its subsidiaries, does 

not mar \, produce, transport, sell or affer for 
ale any industrial gases or medical pipeline systems 
to any customer within the United States. 

32. BOC has never threatened, and has never 
been regarded as likely to manufacture, produce, transport, 
sell or offer for sale any industrial gases or medical 


33. 


Line of 


industrial 


to any 


customer 


within the 


United 


States. 


BOC if not a potential competitor in any 


commerce in 


gases or 


the United States that 


medical pipeline systems. 


includes 


any 


R i F SE, 
AT RC! de ye 
iJ { 4 r 
bad State f roduct r 
sO art iry insu tial m t 
E Gat ibsidiaries and Airco is not 
bstantial Discontinuance for any reason of an ic 
jirect competition will not tend substantially to les 
competition in any line of commerce or any market in the 


United States. 


FOR A FOURTH 
A i 


APFIRMATIVE DEFENSE, 
RCO_ALLEGES 


35. The ownership 
of 35% of the common stock of 
control or working control ov 


FOR A FIPETH 
Al 


by BOC or its subsidiaries 
Airco does not constitute 
er Airco or Ailrco’s activities. 


AFFIRMATIVE DEFENSE, 


RCO ALLEGES 


36. The agreement 
July 25, 1973, as amended on 
agreement to protect the conf 
the parties, to prevent one f 
other without consent and to 
refusal should BOC or one of 


sell any of its Airco stock. 


=~ 


between BOC and Airco dated 
December 10, 1973, is an 
identiality of information of 
rom acquiring stock of the 
Grant Alreo'ia Fignt.of ‘first 
its subsidiaries decide to 


The agreement as amended 


37 


does not have any unfair or adverse effect on competition 


. 


in any market or line of commerce in the United States. 


37. Such agreement is not of a type which might 
I i 1olation of Section 5 of the Federal Trade Commission 
| Act 
i} 
i] 
| 
i 38. The complaint fails to state a claim upon 
] 
| which relief can be granted under Section 5 of the Federal 
| 
Trade Commission Act 
WHEREFORE, Airco, Inc. prays that the 
complaint erein be denied as to it, without prejudic 


SHEARMAN & STERLING 


Mempbe the Firm 
stofneys¥ for Respondent 
ALYCo, Ine. 

53 Wall Street 

New York, N.Y. LOGOS 


| George J. Wade 

W. Foster Wollen 

R. Bruce MacWhorter 
Danforth Newcomb 
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A 40 
liminary Statement 
; In this proceeding, the Commission charge that 
's acquisition of 35% of of Airco vi ate section 
f the Clayton Act and Secttior of the Federa rade Com- 
mission Act. In particular, the Commission’ romplaint assert 
that the effect of the acquisition may be substantially t 
nd to create a monopoly in four 
l Industrial gases 
. Inhalation anesthetic equipment. 
3. Inhalation therapy ‘ 
4, Medical pipeline systems. 


a 47 {oa 72 .¢ + i e « Ay e el as Ww 
Since April 1973, long before this acquisition, the 


FTC has been conducting an investigation of the industrial 


ee "1 Arn a+ > -" . me ‘i a i ae 
gases industry. * Among other things, it sent a request for 
r wr f 4 a 4 C | oe ~ ¢ r 

the production of uments and for access t to about 

ae +4 eS i “~ , - * ~ 4 ew 

2ven companies in the business. (A copy of the request is 


hibit A to the proposed subpoena which appears at the end 


#3) 


offer 


f this motion.) Moreover, after BOC 
>f Airco was announced, the Commission conducted an investiga- 


tion of this acquisition. It served subpoenas duces tecum 


See affidavit of FTC staff economist Robert 0. Reck, 4 2, 
FTC Exh. H in support application for a temporary re- 
n 
0 


O r 
straining order and preliminary injunction in FTC v. BOC, Ltd. 
s+ «= ahoe” Bhd ne Ma Ss PN has Ter 


on the President of BOC Financial Corporation and others. 


The purpose of this application is to obtain a sub- 


poena duces tecum requiring the Commission to produce two 


categories of documents: 


1. Documents obtained by the Commission pursuant to 
a few of the many specifications of its request for documents 


as part of the industrial gases industry investigation. 


2. Documentsobtained from parties other than BOC 
and Airco which are responsive to certain of the specifications 
contained in the Commission's subpoena served on BOC Financial 


Corporation. 


Thus, we are asking the Commission only for documents 
of the same kind which the Commission has already obtained from 
BOC, Airco and companies in the United States industrial gases 
business, and we seek far less than the Commission itself re- 
quested. Moreover, the general relevancy of the documents we 
seek and the reasonableness of the request cannot be questioned, 
as we are seeking only that which complaint counsel have already 
determined is relevant and are seeking far less than complaint 


counsel have deemed reascnable. 


Respondents! Need for These Documents 


BOC needs the documents requested here, and it 


needs them from the Commission. 


Pirst, trial in this action has been set for Aprit 


22, 1974. It is simply not feasible as a practical matter 


to obtain this information from other sources in the limited 


time remaining, even if it were available. 


Second, BOC has only minimal ability to gather the 
information sought here for itself. As the Commission con- 
cedes, BOC is not engaged in the industrial gases business in 
the United States. Consequently, BOC has only limited famili- 
arity with the alleged United States industrial gases market. 
Further, it can hardly be expected that companies producing 
industrial gases in the United States, several of which sub- 
mitted affidavits in support of the Commission's motion for 
a preliminary injunction, would voluntarily cooperate with an 
effort by BOC to duplicate in little more than four weeks a 


study which has taken eleven months to date. 


Third, the limitations of time make it impossible to 
attempt to duplicate the Commission's efforts by the taking 


of depositions. 


Hence, as a practical matter, BOC must obtain the 
information sought here -- information bearing on such critical 
as sales and market shares in the alleged markets, bar- 
riers to entry, the existence of potential competitors, and the 


like -- from the Commission, or not at all. 
Full Disclosure Should be, Required 


fair and efficient 
mmission's complaint would best be achieved 
Gisclosure of all relevant evidence in advance of 
trial. Hlekman vs Daylor, | 329 0.8. HOS, (S07 C1I98T)« Le ie too 
n the day for proceedings before this Commission to be 
by ambush. Moreover, the Administrative Procedure Act 
requires the issuance of subpoenas at the request of the party 
to a proceeding "on a statement or showing of general relevance 
and reasonable scope of the evidence sought."* And Professor 
said: "Probably no sound reason can be given for 
to extend to administrative adjudications and discovery 


procedures worked out for judicial processings." 1 K. Davis, 


Administrative Law Treatise § 8.15, p. 589 (1958). 


The need for discovery here goes beyond considera-~ 
ions of orderly procedure. During the year it has been in- 


vestigating the industrial gas industry in the United States 


* 5 U.S.C. § 555(d). The Commission, moreover, is subject to 
subpoena to the same extent as a private party. 5 U.S.C. 


§ 559. 


ind during the three months it has been investigating BOC's 

tender offer for stock of Airco, the Commission has doubtless 

gathered a considerable amount of information. To the extent 

that any of this information is adverse to the Commission's 

position in this proceeding, respondents have a constitutional 

right to obtain this information. See Brady v. Maryland, 373 
iS. 63, (igs?) 


Fur ther 
Ejmaty, a denial of pretrial discovery in this case 


would be particularly arbitrary and unfair. Two agencies of 
the United States Government are authorized to challenge acqui- 
sitions and mergers which are believed to te in violation of 
Section 7 of the Clayton Act -- the Department of Justice and 
the Federal Trade Commission. Had BOC's acquisition of Airco 
been challenged by the Department of Justice, the litigation 
would have taken place in a United States District Court where 
BOC would have been entitled to full and complete discovery 

of the Government's case. The fortuitous circumstance that 
this acquisition has been attacked by the Federal Trade Com- 
mission rather than the Department of Justice provides no 


proper basis for denial of discovery. Indeed, in these cir- 


cumstances, the denial of discovery in this case would be a 


denial of due process and equal protection of the law. see 


v. Sharpe, 347 U.S. 497 (1953); Communist Party of 


the United States v. Subversive Activities Control Board, 254 


1958); Avnet, Inc., CCH Trade Reg. Rep. 


Sloan v. New York Stock Exchange, 


T3+114NO (2d Civ. Deo. 12, 1973). 


Finally, there is no reasonable basis for denying 
respondents access to these materials. Complaint counsel had 
to the documents and have made no secret of their use 
paring the Commission's case. Further, 
information sought includes confidential 


led by third parties, respondents are willin; 


have met with complaint 


voluntary operation from the 


of Disclosure 


nt speech before the National Press Club in 
Washington, Hon. Lewis A. Engman, Chairman of the Commis-— 
sion, announced a new disclosure policy. Chairman Engman said 


that in the future the Commission wils make public the existence 


of industry-wide investigations. BNA Antitrust & Trade Regulations 


5 


Reporter, No. 652, p. A-l (Feb. 26, 1974). BOC Respondents submit 
that in keeping with the spirit of the new policy announced by 

Commissioner Engman, disclosure concerning the Commission's study 
of the industrial gas industry as well as the other disclosure re- 


quested should be made. 


Conclusion 


For all the foregoing reasons, BOC 


Me 


ition for a subpoena duces tecum shoul 


Respectfully submitted, 


PAUL, WEISS, RIFKIND, WHARTON 


eys for Respondents 
Tha@ British Oxygen Company Ltd., 
BOC Financial Corporation, 
BOC Holdings, Ltd., and 
ritish Oxygen Investments, 
345 Park Avenue 
New York, New York 


212-9 35-8000 


silverman 
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New York, New York 
March 19, 1974 


SUBPOENA DUCES TECUM 


TED STATES OF AMERICA 


* 


Federal Trade Commission 


Secretary, Federal Trade Commission 


Charles A. Tobin 


You are hereby required to appear before the Honorable 
G. Barnes, an Administrative Law Judg 
Trade Commission, at 
treet and Pennsylvania 


ist day of April, 1974, at 10 A.M. to depose at the instance 


British Oxygen Company, Limited, BOC Financial Corporation, 


BOC Holdings, Limited and British Oxygen Investments, Limited, 


Respondents in Docket No. 8955, and you are hereby required to 
bring with you and produce at said time and place the books, 
papers and documents described in the specifications attached 


hereto. 


in testimony whereof, the under-— 
signed, an Administrative Law Judge of 
the Federal Trade Commission, has here- 
unto set his hand and the said Federal 
Trade Commission has caused its seal to 
be affixed at Washington, D.C., this 


day of March, 1974. 


Administrative Law Judge 
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BEST COPY AVAILABLE 


EXHIBIT A 


‘tquiaze ve Giot..2no, ~LEsSrueLUut. = 


4. voecusents wnich reflect for the period fron 
1967 to 1972 the net price paid per 103 cubic 
feet purcuased sy each industrial account buyin. 
industrial yas directly from your company in 
liguid form, and whose average monthly purcnase 
was 100,000 cunic feet or more of any single gas. 
Your response should reflect all types of gas 
ourchased py these accounts, in terns of cunic 
feet and dollars, transportation rates and all 
ether debits and credits to the account. 


?, wceuments which indicate the net v-rice per 
430 cubic feet paid for each type of gaz by each 
of your ten largest distributors during cacn of 
the years, fiscal or calencar, 1367 to 1972. 

Your response snould reflect transportation rates 
and all debits and credits <or each account. 


8. All documents reflecting each instance of 
guosidization, credits or other allowances pro~ 
vided to any and each of tie conpany's ten largest 
distrivutors during the c2rioc 1967 to 1972. <-.1l1 


instructions, apclications, and otner forms ,ertainin 


thereto should be Bubmitted. the seaning Of AaLa 
notations on invoices siould te tace clear. 


Den ae - " a Eictpualy 
9, Copies of all price Ssc.isGaus 


23 210% 2 
price (ana effective dates) wien direct imuustrial 
accounts and distrijsutors ;air for incustrial 
yas (ind related trans;ortaticn ane facilities) 
sold by your company during tie veric- L367) G6 LU7e. 
If a trade announcement proceus. OF acconuanieu 
tistribation of any -rice selwlule, Sasmit & CCuy 
of that trade announce:ent. 

‘ 
10. vepies cf all contraccs uace «/ iN SASL 
for the purrose of selling industriel gas to airscte 
accounts end aistrilutors during the period 1527 to 
1372. epias of cach contract wits Gizcet incustric 
accounts who ourchases ingustrial gaa sy piveline in 
wny and cach of the yeers Pyro 12¢€7 to 1°72 snoule 
3e included. reur Tesponrce shouli also iacluce tis 
mrice charged to Sach dixect pioeline account scr 
ead of tim wears L257 to 172. 
a Pasareunt indicating ti fim. wdc consente 
a8 ene: =a stint URE Ay SOME Se ere tO Swiwisy 
wirect Liucustriul aacolcicc. 44 abatsreat s.culs 
PesLactk 6 oo the ilies Ei Se. si Lece:. ; 
MMe is Leek Oat pea ss : 
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ticnard V. SCiordano, resicent. -~3- 


12. A statement indicating costs, per 1°29 cubic 

“set OF jas, Of cach tyre of gas for eaca slant <¢z 
each of tne years, fiscal or calsncar, from 1437 

to 1972. wll costs included snoulc ce soecifiec. 

Any assuaption or “pegging” i.e. assignment of costs) 
should pe stated with the reason attached tiercfor. 


13. A copy of each exchange agreement your company 
had with any anc cach otzer procucer of industrial 
gas during the perioc 1367 to date. ‘Submit cories 

of exchange agreements with each producer. xsarrative 
statements should describe each oral agreement. 

14. aA statement indicating, in terms of cuois fcet 
one dollars, the amount of each type of invusteial 
sas exchangea with each procucer or industrial gaz, 
vursuant to an exchange agrzerens: For cach of the cars, 
<iscal or calendar, 1907 to 1972. Fis statement 
should reflect annual totals and 211 balancing trans- 
actions which occurred. 


15. aA statement indicating the naiies anc last 
known acdresses of cirect industrial account ard 
cistributors wnose contracts were Cancellss. “His 
statement siiould reflect wiich party canceila! tac 
contract and the reason trereficr. 


1G. A statement indicating tose industrial 7as 
Accounts ontained, while uncer contract yi ancener 
producer of industriel gas, >y your coo vsay darian, 
tne period 1347 to cate. wurst a coy Dt ali 
contracts Letween your company Ain tuodse accounts 
cretained. 

17. «+ seek eee iadicating 2.2 2S Gf facil eicies 
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icnard V. Giorcand, President. -4- 


12. A statenenct indicating tie nanes of all con 
vanies taat uanutacture oF distrisute industrial gas 
and/or eyuipment used in the production of industrial 
cas in which your company owns ox controls 53 or 
more either of any class of company's capital stock 
or of its assets. This statement should reflect the 
amount and type of all stock and/or assets and the 
date of acquisition. The type and age of the 
facilities sould be svecified. 


20. A statement indicating the ters of all attempts 
or offers, including informal offers, made oy your 
company to acquire stock OF manufacturing facilities 
from a producer oF distributor of industrial gas 
during the period 1960 to date. 


21. A statement indicating accounts serviced directly 
by your company which were initially serviced through 
one of your distributors during the period 1967 to 
1972. Tais statement should reflect the reasons for 
changing the manner of service. 


22. A statement indicating those distridoutors 

who according to any contract presently in force 
at the time of gale, were required to purchase or 
lease cylinvers and/or welding supplies from you 
in order to obtain a supply of industrial gas froa 
your company during the period 1367 to 1972. 


23. #» statenent of the company's policy with respect 
to tne construction of acetylene plants by its distri- 
sutors ana sale of acetylene »y them directly to 
industrial accounts. -\"y and 211 instances in whica 
Gistrisuters 17s sole acetylene “rem cieiz own plants 
airectly to tose accounts sould 2.6 given. 


24, «a statement indicating unconsolidated rates 

f gas for each of tne 

1967 to cate. Tis state- 
nent should reflect rates of return based on net 
annual sales, stocknolder's equity ana assets related 
to tne production and sale of industrial gas. 
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ny statement iadicating the re rece 
~oL.cy of your company. re each division oF dsoart— 
ment hag its own policy, susmit 2 statement inaicating 
san policy of taat particular division or depart- 
ment in addition to any company policy. 


27. A statement indicating the nenmes, last Known 
ada@resses and telepnone numcers of cfficers "20 
terminated their employment with your company oF 
vere terminated oy your company Guring 222 period 
1°67 to Gate. Ghigs statement snou é& reflect the 


reason for sermination. 


23. A statement Tisting oil training facilities 
for gisatrinutors. Gndicate costs of operatien and 


maintenance. Specify costs devoted to tie training 
of distributors in tne distribution of 


4 statemeat of man-days Of SiStyie 
sloyees of gistributors in attenacance uch training 
ilities. <2ecity tie number of Ihan-days or percsu- 
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nicnakrd Ve Glorcaao, Presicvne, 


34. A complete org nizational caare wsicnr regiscts 
toy posicica uald, cis Pane ot the party nholeias 
tne position, tie party's business address and bicne 


D Lien E o 


If the information reguestedc in gusstioas 1 thru 34 
is not maintained >y your co=pany is the forn reyuested, 
indicate tre forma in waicao tha information is awaintained. 


the Commission also requests access to certain files 
of ;our company for the purpese of azanination and %o 
arrange for the copying of particular Goounents if necessary. 
Specifically, accass 43 requested to all Files containing 
-enoranda, studies, policy guidelines, directives, ainautes, 
and internal corresponcence pertaining to: 


1. activities and policies of your conpany relating to 
tre production anc marxating of industrial gas. 


2. ‘rhe production and markatiag 2c 
fincluding potential) producers 2c 
of ingustrial gas products. 


3. Hdaxkating actions of your co“peny relating co 
chhaer preducers of industrial gas and/or taeir 
Listricutorse 


4. «actiona of your company velatiag to distributors 
cf industrial yas products produced Ly your company. 


“9 company's activities as a 
1 trade assaceiations relating to 
mala of incustrial gas ,rodscts. 


snalysis of national oF zit, onal 
dustrial gaz industry. 


7,  %Agoorts oF infornation provided to at/or 
from 2acu anu 31 uxtra coc any precuction of 
yosearcu vrvanizaticn. 


3. Clans Yor espanding oF reducing 
prodactica savfor dlstricution OF 
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sihSuard vv. »otOFraano, Vresicasntc. 


3. GSalesmen's call reports r3latiny to custorers for 
2aca Of your company's tan largeat Stile e, - 


aJ. vcoBstruction of pivelines te distribute industrial 
gas products. 


li. Tendering bids, by your company and other producers 
of industrial gas products, to customera purchasing 
industrial gas products by pipeline. 


12. Allocating and budgeting advertising axpenditures 
for the sale of industrial sas — and welding 
supplias. 


' 


13. Allocation and budgsting of ttsuized costs on 
a unit sasis for each tyre of industrial gas :roducte. 


14. ceturn on investment, stccxnoldars zcuity, anc 
net salas for eacn industrial gas uwreduct. 


13. Construetion of each vlant ;-zoaucing industrial 
Yas products. 


16. «acquisitions and/or joint rm Sun2 ralacicg 
tne croduction, Jiseribution, ae - 
aas products. 


17. megal action, actual or pro.osed, ty or 
Bd 


OuUS company selatiag $6 tie  .vodugtion, cistriiation, 
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a convenient tine for our staff to ax.amine the specified 
Yilus, it is requested tnat you contact the uncersigned 
(292) 363-7215 or my a3sociate ucnald =. furcelil (262) 

963-7297 within ten (10) days of receist cf& this letter. 


Wa@ look forward to your cooperaticn in the public 
interest. 


Sincerely, 


SOrdon. YoOUunsvOoG, 


Bureau of Jomretition. 


(Registered iail Aeturn Aecelipt vequest24]) 


3c/GYoungwood/mad. 
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Smee A AMIE T 
STATES OF AMERICA 
Nes 


SDERAL TRADE COMMISSION 


In the Matter of 


BRITISH OXYGEN COMPANY, LIMITED, 

BOC FINANCIAL CORPORATION, 

BOC HOLDINGS, LIMITED, 

BRITISH OXYGEN INVESTMENTS, LIMITED, 
AIRCO, INCORPORATED. 


ees Se eee ee Se 


HONORABLE ERNEST G. BARNES 
Administrative Law Judge 


SUPPLEMENT TO 
N OF BOC RESPONDENTS 
SUBPOENA DUCES TECUM 
Specification 2 attached to BOC Respondents! x 
subpoena duces tecum refers to a subpoena duces tecum 


December 13, 1973, which was served by the Commission 


W. DeWind, President and Director of BOC Financial Corporation. 


A copy of that subpoena is annexed hereto. 


Respectfully submitted, 


Attorneys for spondents 
The British Oxygen Company Ltd 
BOC Financial Corporation, 
BOC Holdings, Ltd., and 
British Oxygen Investments, Ltd. 
345 Park Avenue 
New York, New York 10022 
212-9 35-8000 


a 


Topkis 
A. Kaplan 
Silverman 
Of Counsel 


New York, New York 
March 20, 1974 
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SUBPOENA DUCES TECid 


UMITED STATES C7 AMERIC 


, i re ‘, ‘ iA Fat 
a4 ur’ —- “vw SE ew ad Neh 


FEDERAL TRADE COMMISSION 


To Acrian W. DeWind, 


President and Director, ; 
BOC Financial Corporation, 345 Park Avenue, 


New York, New York L007zzZ uy 


You are hereby required to appear before ___Donald E. Purcell, 


an Attorney and Examiner of 
nr tac enti Senate stile ee ig! Co) | 


,Room 785, 


the Feceral Trade Commission. at 
? Re ee saesinthseeensststsunies-nsessicsunenssinenespstinas: 
6th & Pennsylvania Avenue, N.W. 


ah nt 
ONT OY el ee 


on the _18th day of __ December : 19/3 at 2:00 a. m., 


‘to testify at_the instance of the Federal Trade Commission _ 


in the matter File No. 741 0005. 


HVC B per he ROCHE Se ere 
And you are hereby required to oving with you and produce at said # 
and place the following books, papers, and Jocutedstns. 4 wai 


(See attached Specificaticns) ; 
SEEN GE ence Pee oe eer 


NE ENG mNGERISECAyarcac 
Fail not at your peril, 
. : an authorized 
In testimony whereof, the undersigned, xxxasux 
official ber of the Federal Trade Commission, has hereunto 
Set his hand and caused the seal of said Federal 
Trade Commissionto beaffixedat Washington, D, C., 
this 13th guy of December 19_73 
e255) BEE hc own a 


ca. ae ea Pall ae Gee 


SSistant Director Comet essorerx 


NOTICE TO WITNESS.<1f cloim is made for witness fee or mileoge, this subpeens should oecompeny veucher 


A b2 
TNSTRUCTIONS 
For the purpose of complying with the attached 
specifications, the term "British Oxygen Company, Ltd." (BOC) 
includes the corporation to which this subpoena is directed 
and its parents and domestic subsidiaries, affiliates , 
divisions and operating management, purchasing and sales 
units or organizational entities and the predecessors of any 
of them. 
Thenever used, the word “or" is inclusive, asking | 


for all materials which meet the description of any one 


or more of the disjoined words or phrases. "Documents" shall 


mean originals or any copies or written, recorded, transcribed, 
or graphic matter of every type and description, however and 
by whomever prepared, produced, reproduced, disseminated 

or made, including letters, telegrams, memoranda, reports, 
studies, minutes, pamphlets, notes, charts, maps, plats, 
tabulations, manuals, guides, outlines, abstracts, histories, 
and agendas and minutes or records of meetings, conferences, 
and telephone or other conversations or communications, all 
court pleadings, briefs, and decisions in which BOC was, 

or is, a party, all settlement agreements, in the possession, 
custody or control of the company, or any of its officers, 
@irectors, employees or agents. The term "Documents" also 
includes copies of documents which are not identical donk: 


cates of the originals and copies of the documents of which 


. 
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the originals are not in the possession, custody or control 


of the company. The term "Documents" further includes 

all tapes, discs, and punch cards used in data processing, 
together with the documentation necessary to use and under- 
stand such tapes, discs, and punch cards. 

Each document submitted shall be clearly and precisely 
identified as to the specification or specifications to 
which it is responsive. Copies of original documents shall 
be legible in their entirety. 

Unliccse otherwise stated, all references to year 
refer to calendar year. However, if calendar year informa- 
tioA is unavailable, fiscal or ther appropriate eae deen 


may be submitted with an indication as to the applicable 


12-month period covered. 
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SPECIFICATIONS 


1. Documents which refer, analyze, compare, comment 
on, set forth or relate to any of the following: 


(a) all agreements between Airco, Inc. and 
British Oxygcn Company, Limited; 


(b) prospective cocneration between Airco, 
Inc. and British Oxygen Conoany, Limited; 


(c) the offer of BOC Financial Corporation 
dated December 10, 1973, to a. 3,000,000 
common shares of Airco, Inc.; 


(4) negotiations, meetings, communications, 
correspondence or memoranda between British Oxygen 
Company, Limited and Airco, Inc. r-lating to 
acquisition by British Oxygen Company, Limited of 
stock or assets of Airco, Inc.; 


“(e) the offer of December 3, 1973, of Curtiss- 
Wright ri apg to purchase common shares of 
Afrco, Inc.; and 


(f) the interest of any other company or 
concern in acquiring stock or assets of Airco, Inc. 
‘ ~ 


2; Documents which indicate the number of shares 
of stock of Airco, Inc. held at any time by British Oxygen 
Company, Limited prior to December 10, 1973. 


3. Documents which indicate the interest held by 
British Oxygen Company, Limited at any time in Airco, Inc., 
excluding vienna of common shares. 


4. Documents submitted, presented, or made available 
to any bank, financial institution or other concern for 
the purpose of or with respect to financing the purchase 
by BOC Financial Corporation of 3,000,000 commen shares of 
Airco, inc. 


5. Documents’ which indicate the interest in British 
Oxygen Company, Limited held at any time by Airco, Inc. 


6. Documents which refer, analyze, compare, comment 
on, set forth or relate to the following: 


(a) entry by British Oxygen Company, Limited 


into the production, distribution and sale of industrial 
gases .in the United States; 


~3- 


e 


(b). entry or increase in the market shares of 
British Oxygen Company, Limited in production, distri- 
bution, and sale in the United States of — 
other than industrial gases. 


7. Documents which indicate the total annual sales 
and the market shares in the United States of British 
Oxygen Company, Limited in production, distribution and 
sale of products, equ...ent and services for the period 
1965 to date.. 


8. Documents which indicate the total annual sales 
and the market shares in the United States of Airco; Inc. 
in production, distribution and sale of products, equipment 
and services for the period 1965 to date. 


AAMOR TY a 
COMPANY, & 


N INVESTMENTS, LIMITED, 


eat et Seal etl Set al a et Sn Sat et 


‘the Honorable Ernest G. Barnes, 
Administrative Law Judge. 


COMPLAINT COUNSEL'S OPPOSITION 

TO BOC RESPONDENTS' MOTION 

FOR SUBPOENA DUCES TECUM 

On March 19, 1974, British Oxygen Company, Limited 
(BOC) and other BOC respondents filed a motion pursuant to 
Section 3.36 of the Commission's Rules of Practice for 
issuance of a subpoena duces tecum requiring production 
of documents by the Federal Trade Commission. As discussed 
BOC respondents’ 
for 


tommission 


revy 


x 


or by compulsory 
BOC respondents is glaringly defici 
and every one of the requirements of 
Indeed BOC respondents have made no more than a 
complying with these requirements. 
It should be noted at the outset that with 
to the disclosure of complaint counsel's 
request of BOC respondents is completely 
March 28, 1974, fifteen days after the first prehearing 
conference in this proceeding, complaint counsel will have 


fully disclosed its case to all respondents both with respe 


to prospective witnesses and trial exhibits. Complaint c 


have, in 


exhibits to respondents. Moreover, 


documents obtained 
items contained in u -5 for acce 
files which requests w 2m the Commissi 


in the course of its ; investigation of the 


ification 3 would require production of all documents 


whith the Commission obtained from sources other than from 


any respondent which documents are responsive to specification 


ad by the Commission upon 


BOC Financial Corporation on 
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person or organization with respect to the following markets 
in the United States: inhalation anesthetic 
inhalation therap 
for production of docu- 
ments but rather an interrogatory requesting information 
and would require that the Commission provide a list of all 
persons including their resident and business addresses whom 
any Commission representative contacted concerning (a) the 
offer of respondent BOC Financial Corporation dated 
December 10, 1973, to purchase 3 million common shares of 
respondent Airco, Inc., or (b) actual or potential competition 
in the following markets in the United States: industrial gases, 
inhalation anesthetic equipment, inhalation therapy equipment, 
Or medical pipeline systems. 
With the exception of Specification 5 which is an interroga- 


tory, each specification of tne requested subpoena of BOC 


respondents either parallels or incorporates specifications 


contained in either prior Commission voluntary requests or 

in a prior Commission subpoena duces tecum. Apparently, 

BOC respondents assumed that by so talloring their specifications, 
they would render their specifications immune from challenge 


on the grounds of specificity, relevancy, « reasonableness. 


cannot be so eaSily circumvented. 

The specifications contained in the voluntary requests 
for information and for access to company files that were 
employed by the Commission staff in the course of its ongoing 
investigation of the industrial gas industry were by 
necessity designed to be general and extensive. Specifications 
1 and 2 of BOC respondents requested subpoena incorporates 
a total of 24 of the general and extensive specifications 


contained in those prior Commission voluntary requests. It 


necessarily follows that Specifications 1 and 2 of BOC 


respondents do not "Specify as exactly as possible the 
material to be produced’ as required by Section 3.36(b). 


the requested subpoena of 


a 


and ootn 
analvee, Compare, comment on, 
occurence,s, or events. 
escriptions Of documents, while 
suitable for an investigatory subpoena, c 
exactn which the Commission has determine@ must exist 


in subpoena requests under Section 3.36. As emphasized 


by the Commission in Koppers Company, Inc., Docket No. 8755, 
Commission Opinion, July 2, 1968 (74 F.7.c. E579): 


"Rule §3.36(b) . . . requires that 
respondent ". . . shall specify as exactly 
as possible the material to be produced 

- -' (emphasis added). This is not to 
be interpreted to mean a particular identifi- 
able document (the identity of which will 
frequently not be known to respondent), 
but it does require greater specificity 
than a general request for *. . . all docu- 
ments of any nature, kind or description 
- « -' SO that there can be no doubt exactly 
what Materials must be furnished.” 74 F.7.c. 
at 1584. 


BOC respondents have similarly failed to establish the 
reasonableness of the scope of their Specifications 1 through 
4 as required under Section 3.36(b). The specifications 
in the prior Commission voluntary requests and in the prior 


subpoena were as previously 


therefore defective. 
made it abundantly clear 


for materials, which “comprehensively embraces 


or categories of documents . . . is unreasonable in scope 
and is not justified under the Commission's rules." 74 
F.T.C. at 1584. Accord, Associated Merchandising Corporation, 
Docket No. 8651. Commission Opinion, December 11, 1967 
(72 F276 Ce, 2030)'s 

The motion of BOC respondents also does not comply 
with the requirement of Section 3.36(b) that the general 


relevancy of the documents sought to be produced be established. 


relevancy requirement of Section 3.36(b) has been inter-~- 


preted by the Commission to require an applicant to set 


precision the issues involved in litigation with 


suora, 


subpoena are 
documents t! t Commission 

staff determined were r vant with re ( he staff's 
investigation of the industrial gas industry. cespondents 
apparently fail to realize that documents relevant 
Commission staff's investigation may or may not be 
to the issues involved in the present litigation. BOC 
respondents are required under Section 3.36(b) to establish 
the relevancy of their specifications to the issues involved 
in the trial of this case. They have not done so. 

The most serious defect of BOC respondents' motion for 
issuance of a subpoena is their failure to show as required 
under Section 3.36(b) that the documents requested of the 


Commission are not available from other sources by voluntary 


methods or by compulsory process. The documents which BOC 


respondents have requested are contained in the investigatory 


files of the Commission and many of the documents are highly 
confidential. In fact, many of the documents sought by BOC 
respondents were submitted to the Commission's staff only after 
the Commission provided assurances to companies that the informa- 
tion they submitted would be kept confidential. 


The sensitive nature me of the documents BOC respondents 


advised complaint counsel 

confidential information 
may be release 

The documen 


the Commission's files without a 


compelling showing that BOC respondents need to obtain 


those documents from the Commission. It is well settled 
that sensitive information within the investigatory files 
of the Commission will not be released in an adjudicative 
proceeding without a strong showing of need. 


"Sensitive information of this nature 
should not be released by the Commission 
from its confidential files without com- 
pelling need. Disclosing information 
from the Commission's confidential files 
under a lesser standard would necessarily 
engender resistance on the part of 
companies and individuals cooperating 
in Commission industry investigations. 

It would be likely to seriously retard 
voluntary compliance with the Commis- 
sion's efforts to obtain the data 
which it needs in industry inquiries. 
Obviously, the cooperation whi 
Commission has received in 


Similar holdings 


Mission Opinion, Pebrua 


Opinion, April 15, 1966 -1.C. 

BOC respondents have not made a compelling showing 
they need to obtain the documents they request from 
Commission. In fact, it is clear from their motion that 
BOC respondents have made no attempt whatsoever to obtain 
any of their requested documents from other sources 
by either voluntarily or compulsory means. BOC respondents 


filed their motion for issuance of a subpoena over three 


weeks after the complaint issued in this case. Yet there 


is no indication in their motion that during that period 
BOC respondents contacted nm a Single source for the 
purpose of obtaining any of ti they would have 


the Commission produce. 


re eee eo toner 
because "BOC 


United States 
considel 
industrial gas 
to invest $80 million 
rarket. 

BOC respondents also assert that the companies pro 
industrial gas in the United States can hardly be expecte 
to cooperate with BOC. BOC respondents have conveniently 
chosen to ignore the fact that Section 3.36(b) requires 
a showing that the requested documents are not available 


from other sources by compulsory process. As pointed out by 


the Commission in Crown Cork & Seal Company, Supra, TL F.t.c. 


at 1639. "We are not aware that friendliness and a spirit 
of cooperation is a necessary precondition to the effectiveness 
of compulsory process." 

The Commission in Crown Cork & Seal also made it clear 
that a mere averment of need will not justify a demand for 
access to the Commission's confidential files. BOC responde 
attempt to justify access to the Commission investigatory 
files in their motion on the basis of just that - a mere 


Moreover, 


ny purpose a 


the trial of this case. In the event that subsequent 


developments require complaint counsel to rely on any 


_ 7 


documents in the Commission's investigatory fil 
for trial exhibits or as underlying data for trial exhibits, 
all such documents will be made available to all respondents 
at the earliest possible time. 


As previously discussed, BOC respondents have failed 


to make any of the requisite showings under Section 3.36(b) 


4 


with respect to Specifications 1 through 4 of 
subpoena. Specification 5 of their request 
iS nota request’ for 


her an interrogatory. 


ss, and business 
be called by comp rr counsel <¢ witnesse 
BOC respondents 
complaint counsel 
information requested by BOC 
very person contacted during the Commission 
ation of the industrial gas industry. 

The motion of BOC respondents is defective in every 
respect and should be denied in its antirety. The suggestion 
by BOC respondents in their motion that if this litigation 
were in a United States District Court they would be entitled 
to the documents they request is unfounded. Under the Federal 
Rules of Civil Procedure, respondents, in order to obtain 


documents from the government, would be required to 


specifically designate the particular documents sought 


and to show good cause why the documents should be pro 
Becton, Dickinson and Co., 
70, S194) (ACEO 


respondents’ motion would also be defec 
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UNITED STATES OF AMERICA SECRETARY 
BEFORE FEDERAL TRADE COMMISSION 


ee wees we wes we wes es ss 


In the Matter of 
BRITISH OXYGEN COMPA NY, LIMITED, 


BOC FINANCIAL CORPORATION, DOCKET NO. 8955 


BOC HOLDINGS, 
BRITISH OXYGEN INVESTMENTS, LIMITE ’ 


AIRCO, 


Paleo 
OMPLA 


REQUES 


On Acrii 1, 1973, Airco */ had 94 
locations. 


2. On April 1, 1973, Airco had 134 sales 
and warehouses. 


3. At the time of the acquisition of Airco stock 
by BOC, the Ohio Medical Products Division of Airco 
produced anesthetic agents and medical gases. 


t of the acquisition of Airco stoc 
by BOC, ‘the 'On3 -dical Products Division of Airco 
produced anest: lc apparatus and accessories, inhala- 
tion therap sGuipment and accessories and medical pipe- 
line systen ment. 


*/ For purposes of this request, Airco shall include 
Airco, Inc., its subsidiaries and affiliates. 


S. As Of April 1, 1973, the On: 


Division operated 
Ohio; Fort iyers, 


Madison, Wisconsin 


Albion ‘ 
riage Sy pleaser 
of Industry 
Illino is; 
sylvan 
pram 
Chicago, 
Lawrence 


Jersey; 


© 


eS 
OO n 

ry 

oe oy 
~ th O 


( 


sabe.” 
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WH 


For purposes 
Oxygen Company 


plants at Berkeley, lifornia; inuelens. 
Florida; Houston, Texas; oon New Jersey; 
and Richmond, Califo 


tion of Airco stock 
arbon dioxide, carbon 
1itrogen, xygen, ni 


~ gil pf 


5 rou 


4 


, 
and mixtures and 


mn. of Airco 

perated plan 
Bethleher! 
ennsylvani 


the acquisition of Airco stock by 
eee Cryoplants Corp., was engaged 


tion of air separation, liquefied 
“temperature plan 


4. 
LS. 


largest distributor of helium in 


ornford, 
OC */ contacted 
in Madison, 
£ products of 


13. On Or about Dece 
of BOC's Medical Division 
Vice President of Marketing 
agreement providing for an 
Onio Madical Products Divisio: 
nitrous oxide production. 


14. -Qn oF 4G. Apr: 30, 1968, 
Vice President Jar} ing of Ohio } 
Division, contact Allan Coenter ss 
Division of BOC 
of Ohio 


— 
WHOS 
yrHOoneoD Oo 


Si t December 15, 1967, Allan Cornford 
of BOC contacted R. D. Cosgrove of Ohio Medical Products 
Division regarding possible distribution in the United 
oe by Ohio Medical Products Division of a small regulator 
anufactured by BOC. 


In 1967, bape lene pagir ved of BOC contacted John Waters 
ibution of Entonox in 


17. In 1973, Airco's Ohio Medical Products Division's 
sales represented approximately 42 percent of the total 
secondary medical pipeline systems equipment sales in the 
United States. 


18. In 1973, the top two firms accounted for approxi- 
mately 80% of total sales of secondary medical pipeline 
systems equipment in the United States. 


19. Airco's Ohio Medical Products Division continued 
to hold its position as the leader in United States primary 
hospital pipeline systems equipment sales in 1972 and 
1973. 


20. BOC and Airco combined is the world's largest 
industrial gas producer. 


Pak In 1967, Airco acquired Galleher, Inc., as well 
s manufacturing organization, Elastomers, Inc., which 
ctured conductive rubber products, and merged both 
he Ohio Medical Products Division. 


% 
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227) En 1973, Airco, Oberated (Ves Gas producing plants 
at more than 90 percent of capacity. 


23) Ab the tame On. the acquisition of Arreo stock by 
BOC, there were no more than five manufacturers of anesthetic 
gas machines in the United States. 


24. At the time of the acquisition of Airco stock by 
BOC, there were no more than five manufacturers of medical 
pipeline systems in the United States. 


25. Acetylene, carbon dioxide, carbon monoxide, argon, 
helium, hydrogen, nitrogen, oxygen, nitrous oxide, other 
medical gases, rare gases and mixtures and combinations 
thereof are the only gases included within Standard Industrial 
Classification 2813 of the United States Department of 
Commerce. 


26. (On or, about December 1), 1973, Wilizeam. Moeller, 
communicated with Lee Hague of Dean Witter & Co., inc., 
concerning the possible acquisition of OEM Medical, Inc. 
by BOG. 


27. At the time of the acquisition of Airco stock by 
BOC, Harris-Lake, Inc. manufactured and sold inhalation 
anesthetic equipment in the United States. 


28. At the time of the acquisition of Airco stock by 
BOC, Harris-Lake, Inc. manufactured and sold inhalation 
therapy equipment in the United States. 


29. th 1973, Me. A. 1. Bay Of BOC met with. representa- 
tives of Oxequip Health Industries, Inc., regarding BOC's 
interest in acquiring control of Oxequip Health Industries, 
beens 


30, Prior to A. I. Bay's visit tc Oxequip Health 
Industries, Inc., Traser Sweatman contacted Oxequip Health 
Industries, Inc. regarding BOC's interest in acquiring 
controlling stock of Oxequip Health Industries, Inc. 
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31. Prior to the acquisition of Airco stock by BOC, 
a cortificd accountant of a subsidiary of BOC visited 
Oxequip Health Industries, Inc. and conferred with Ernst 
& Ernst of Chicago for an accounting survey of the records 
of Oxequip Health Industries, Inc. 


32. In 1972, BOC was the leading manufacturer 
industrial gas in the United Kingdom. 


33. In 1973, BOC was the leading manufacturer of 
industrial gas in the United Kingdom. 


34. Prior to the acquisition of Airco stock by BOC, 
BOC acquired Fraser Sweatman, Inc., a United States company 
engaged in the manufacture and sale of inhalation anesthetic 
equipment in the United States. 


35. Prior to the acquisition of Airco stock by BOC, 
Fraser Sweatman, Inc. competed with Airco's Ohio Medical 
Products Division in the sale of inhalation anesthetic 
equipment in the United States. 


36. On or ‘about October 15,1973, Ray Dow of Canadian 
Oxygen Company, a subsidiary of BOC contacted Michael Loveman, 
President of Burdett Oxygen Co.,;, Inc. (Cleveland), concerning 
possible acquisition of Burdett Oxygen Company (Cleveland) 
by BOC. 


37. At the time of the acquisition of Airco stock by 
BOC, Airco was engaged in the manufacture and sale of 
inhalat: on anesthetic equipment in the United States 
through its Ohio Medical Products Division. 


38. During 1973, Airco purchased inhalation anesthetic 
equipment from Fraser Sweatman, Inc. for sale in the United 
States. 


39. In 1972, BOC was the leading producer of inhala- 
anesthetic equipment in the United Kingdom. 


40. In 1973, BOC was the leading producer of inhala- 
anesthetic equipment in the United Kingdom. 
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41. At the time of the acquisition of Airco, stock by 
BOC, BOC was one of the four largest suppliers of inhala- 
tion anesthetic equipment in the European Economic Community. 


42. At the time of the acquisition of Airco stock by 
BOC, Airco was engaged in the manufacture of medical pipe- 
line systems in the United States. 


43. At the time of the acquisition of Airco stock by 
BOC, BOC was engaged in the manufacture of medical pipeline 
systems in the United Kingdom. 


44. At the) time of the acquisition of Airco stock by 
BoC, BOC was the leading producer of medical pipeline 
systems in the United Kingdom. 


45. At the time of the acquisition of Airco stock by 
BOC, BOC was one of the four largest suppliers of medical 
pipeline systems in the European Economic Community. 


46. At the time of the acquisition of Airco stock by 
BOC, BOC was the leading producer of inhalation therapy 
equipment in the United Kingdom. 


47. (At. the time of the acquisition of Airco stock by 
BOC. BOC was one of the four largest suppliers of inhalation 
therapy equipment in the European Economic Community. 


48. In 972, BOC was the’ second’ largest producer of 
industrial gases in the world. f 

49. In January, 1970, J. M. Williams, Managing Director 
of BOC, met with representatives of Chemetron Corporation to 
discuss the possible acquisition by BOC of a controlling 
interest in Chemetron. 


50.) -Ino1971, dc. Me Williams, Managing Dixector of BOC; : 
met with C.D.L. Perkins of Burdett Oxygen Company (Norristown) 
and discussed the possible acquisiticn of Burdett Oxygen 
Company (Nor::istown). 
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51. In 1972, Fraser Sweatman, Inc. manufactured 
inhalation anesthetic equipment. 


52. BOC's exports to the United States Harlow 
medical equipment for the fiscal year ending in 1972 
amounted to $230,000. 


53... BOC"S exports to the United States of Hariow 
medical equipment for the fiscal year ending in 1972 
amounted to $284,000. 


54. Net sales of Harris-Lake, Inc. in 1972 were 
$1: 503,000. 


55. The anitials “CDLP”' on proposed CX 1L15-B are 
of C.D.L. Perkins of Burdett Oxygen Co. 


56. In April 1968, Albert Mulier was employed as 
consultant by BOC. 


$7. | During ‘the: period trom 1966 to, 1970, Albert Muller 
contacted producers and distributors of industrial gases in 
the United States on behalf of BOC regarding possible acquisi- 
tions. 


58. Sales of inhalation anesthetic equipment by Fraser 
Sweatman, Inc. in the United States for the fiscal year ending 
in 1972 were $2,145,484. 


59. Sales of inhalation anesthetic equipment by Fraser 
Sweatman, Inc. in the United States for the fiscal year ending 
in 1973 were $2,498,146. . 


60. Sales of inhalation anesthetic equipment by Cyprane, 
Inc. in the United States for the fiscal year ending in 
1972 were’ $258,499. 


1. In 1973, BOC Holdings acquired all of the capital 
stock of Harris-Lake, Inc. 


62. The initials "WCM" on proposed CX 107 are those of 
William C. Moeller. 


63. The initials "PGB" on proposed CX 99-B are those 
of F.G. Bosonnet. 


64. Pursuant to an agreement of July 25, 1973, BoC 
and Airco exchanged confidential information. 


65. (The initials’ "LES" on proposed Cx 98-3 those 
of Leslie E. Smith. 


The initials "PGB" on proposed Cx 93-J those 
of. . Bosonnet. ; 


6/7. ‘The initials "JMH" on proposed CX 96-F those 
J.M. Horner. 


68. The initials "CWB" on proposed CX 91-B those 
C.Wa Baird. 


69. The initials "CABL" on proposed CX 88-A are those 
C.A.B. Leslie. 


70. The initials "JAP" on provosed CX 69 are those 
of J.A. Perham. 


71. The initials "JMW" on proposed CX 74 are those 
of J.M. Williams. 


72. The initials “LES” on proposed CX 78 are those 
of Leslie E. Smith. 


73. The initials "LED" on proposed Cx 83 are those 
of L.R. Dingle. 


74. During September 1968, J.A. Perham, President of 
Canox and Dr. A. Muller discussed with William Gardner of 
Gardner Cryogenics Corporation the acquisition of Gardner 
Cryogenics by BOC. 


75. During 1968, Dr. A. Muller on behalt of BOC 
contacted the Clinton Oil Company of Wichita, Kansas. 


76. During 1968, Dr. A. Maller discussed with 


( 
Oil Company of Wichita, Kansas, the possibility of BO 
obtaining rights to any helium recovered by Clinton O 


ui hee 


77. During 1968, Will Ross Inc. of Milwaukee, Wisconsin 
was contacted by Dr. A. Muller on behalf of BOC with respect 
to the acquisition by BOC of Mathieson Special Gases 
Divisions in the United States and Canada. 


78. During 1969 and 1970, Allan Perham had the 
responsibility foc assessing industrial gases developmen 
Opportunities in the United States for BOC. 


79. During 1969, the Medical/Aviation Division of 
BOC, determined that acquisition of a United States company 
was essential to make a major impact in the United States 
medical markets of inhalation anesthetic and inhalation 
therapy equipment markets. 


80. BOC considered acquisition of Airco as early 
as July 1969. 


81. During 1969, information on United States 
hydrogen sales was assembled by Dr. Muller at the request 
of I. Greenfield of Boc. 


82. The Ohio Medical Products Division of Airco was 
the second largest account of Fraser Sweatman, Inc. during 
the fiscal year ending in 1973. 


83. During 1972, Harris-Lake, Inc. manufactured medical 
equipment for BOC in the United States. * 


84. During 1972, Harris-Lake, Inc. distributed medical 
equipment for BOC in the United States. 


85. At the time of the acquisition of Airco stock by 


BOC, BOC produced the medical gas Entonox. 


86. BOC has been producing the medical gas Entonox 
Since at least 1965. 


87. During 1967, BOC entered into a joint venture with 
Air Reduction Company, Inc. for the manufacture and sale of 
air and gas separation plants, which joint venture was 
terminated in 1971. 
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$6.: During i969, 
a contract from Big Three Industrial 
Company of Houston, Texas to build two 
plants. 


39"... During 1970, 
contra to construct 
States Steel. 


the Airco-BOC jo 
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gases in each of 
trial gas. 
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92. In 1968, BOC representatives 
at least one United States producer of 


regarding possible acquisition. 


93. In 1969, BOC representatives 
at least one United States producer of 
regarding possible acquisition. 


94. In 1970, BOC represent 
at least one United States produ 
regarding possible acquisition. 


ives 
of 


95. In 1971, BOC representat 
at least one United States producer 
regarding possible acquisition. 


96. In 1972, BOC renvresentatives 
at least one United States producer of 
regarding possible acguisition. 


97 oh! (EN, LOTS), BOS 
at least one United States prod uce 
regarding possible acquisition. 


98. Py £968) De. pasa 
communicated witn at least one 
industrial gases regarding possibl 
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tonnage oxygen p 


Wak 


the Airco-BOC joint venture obtained 
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large air separation 
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99. In 1969, Dr. A. Muller, or other Boc representatives 
communicated with at least one United States distributor of 
industrial gases regarding possible acquisition. 


100. In 1970, Dr. A. Muller, or 2 representatives 
communicated with at least one United States distributor o£ 
industrial gases regarding possible acquisition. 


101. In 1971, BOC representatives communicated with at 
least one United States distributor of industrial gases 
regarding possible acquisition. 


102. In 1972, BOC representatives 
at least one United States distributor 
regarding possible acquisition. 


103. In 1973, BOC representatives communicated with at 
least one United States distributor of industrial gases 
regarding possible acquisition. 


104. In 1972, BOC representatives communicated with 
at least one United States manufacturer of inhalation therapy 
equipment and accessories regarding possible acquisition by 
BOC. 


105. In 1973, BOC representatives communicated with 
at least one United States manufacturer of inhalation 
therapy equipment and accessories regarding possible 
acquisition by BOC. 


106. In 1972, BOC representatives communicated with 
at least one United States distributor of inhalation 
therapy equipment and accessories regarding possible 
acquisition by BOC. 


107. In 1973, BOC representatives communicated with 
at least one United States distributor of inhalation 
therapy equipment and accessories regarding possible 
acquisition by BOC. 


108. In 1972, BOC representatives communicated with 
at least one United States manufactur of anesthetic 
equipment and accessories regarding possible Le 
by BOC. 


109. Jn 1973, BOC representatives communicated with 
at least one United States manufacturer of anesthetic equip- 
ment and accessories regarding possible acguisitiion by 
BOC. 


A£0; In lage, 
at least one United 
equipment and access 
by BOC. 


bil. In 1973, 
at least one United 
equipment and access 
by BOC. 


K Keith Thurman, 
Gordon Youngwood, 
Donald E. Purcell, 
Daryl A. Nickel, 
John R. Hoagland, 
Counsel Supporting 


the Complaint. 


By: Pg ae 


en mere etna 


Dated March 26, 1974 


NITED STATES OF AHERICA 
BEFORC FEDERAL TRADE COMMISSION 


eC LLL OLN: 


In the liatter of 
BRITISH OAYGrI] COMPANY, LIMITED, - 


BOC FINANCIAL CORPORATION, 


ee ee ee ee ee 


BOC HOLDINGS, 
BRITISH OXYGEN INVESTMENTS, 


AIRCO, INCORPORATED. 


eee we 


COO: 


The Honorable 
Administrative 


COMPLAINT CCUNSEL'S SUPPLIZ: MELORANDUII 


IN OPPOSITION TO BOC RESPONDIN MOTION FOR 


Pursuant to Your Honor's instruction at the pre- 
hearing conference in this preceeding on March 28, 1974, 
counsel in support of the complaint submit this supplemental 


© motion for 


memoranium in opposition to BOC responcents 
issuance of a subpoena duces tecum requiring production 

of documents from the files of the Federal Trade Commission. 
This memorandum is submitted in response to (1) the oral 
presentation made at the prehearing conference by counsel 


for BOC respondents and (2) the question raised at the 


conference of whether copies in the Commission's files 


of reports submitted by companies to the Census Bureau 
and to the Department of Commerce are subject to com- 
pulsory process. 

As made clear in complaint counsel's initial opposition 
to BOC respondents’ motion, BOC yndents iled in 
every resp to comply with the coress requirements 
for issuance of a subpoena under Section 3.36 of the 
Commission's Rules. At the prehearing conference, Your 


Honor permitted counsel for BOC respondents to attempt by 


ei 


an oral presentation to satisfy the provision of Section 

3.36 which requires that the general relevancy of the requested 
documents be shown. Your Honor requested 

counsel submit this memorandum in lieu of responding at 

the prehearing conference to the oral presentation of BOC 
respondents' counsel.*/ As discussed later in this memorandum, 
the claims made by counsel for BOC respondents as to the 
relevancy of the documents requested fro: the Commission 


are largely unfounded. 


TTT 


*/ Although it was contemplated by Your Honor that complaint 
counsel would have a transcript of the prehearing 
conference for the purpose of preparing this response, 
budgetary restraints dictated that complaint counsel 
forgo the additional expense of obtaining a transcript 
of that proceeding on an expedited basis. 


a 94d 


Moreover, it is complaint counsel's position that 
BOC respondents are not entitled tc oduction of any 
of the requested documents from the Commission without 
having first attempted to obtain those documents from 
other sources by voluntary and compulsory means as is 


explicitly required by Section 3.36. As emphasized by 


counsel do not have the authority to waive the requireme 
of Section 3.36. Those provisions were promulgated by the 
Commission to protect the confidentiality of information 
received from third parties. Any waiver or relaxation of 
those provisions could seriously jeopardize future efforts 
of the Commission to obtain data for industry investigations. 
Any decision to waive the requirements of Section 3.36 must, 
therefore, be made by the Commission. 

Further, it is doubtful that the Commission under 
the circumstances present here would waive or relax the 
requirements of Section 3.36. BOC respondents are seeking 


production of documents from the Commission which the 


Commission staff obtained from four companies during its 


ongoing investigation of the industrial gas industry. 
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Those four companies are Union Carbide Corporation, 

Air Products and Chemicals Corporation, Chemetron Corpora- 
tion, and Liquid Air Inc. The Commission staff also obtained 
information from respondent Airco pursuant to the voluntary 
requests for information and for access to company files 

that are incorporated in Specifications 1 and 2 of BOC 
respondents' request: d subpoena. However, documents which 


the Commission's sta obtained 


th 


rom respondent Airco is 
not required by BOC respondents. 
It is spurious for BOC respondents to maintain that 


because this proceeding is being expedited that time limita- 
iy 


Cc 


wu 


tions made it impossible for them to attempt to obtain 
documents from these four companies by voluntary and compul- 
sory means. Five weeks have now passed since the complain 


issued in this case. BOC respondents long ago could have 


determined whether any o 


Mh 


these four companies would volun- 
tarily produce the requested documents. If the four c mpanies 


had refused to produce the documents voluntarily, BOC 


respondents had more than enough time to seek issuance of 
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subpoenas. It is inexplicable why on March 19, 1974, 


BOC respondents, instead of requesting issuance of the 


subpoena directed at the Federal Trade Commission, did 
not seek issuance of subpoenas to whichever of the four 
companies, if any, was unwilling to provide documents 
voluntarily. BOC respondents simply chose to ignore 
the express requirements of Section 3.36. 

Additionally, the Commission may find that BOC respon- 
dents' efforts toward expediting these proceedings are 
insincere. Your Honor issued a subpoena which required 
production of certain documents by BOC respondents and 
the appearance of BOC's Chairman or a suitable representa- 
tive on March 28, 1974. Despite BOC respondents' repeated 
protestations that these proceedings be expedited, BOC 
respondents found it unnecessary to comply with that subpoena 
On time. When asked by Your Honcr at the prehearing conference 
On March 28, 1974, if BOC had fulfilled its obligations under 
the subpoena, counsel for BOC respondents replied that they 
hoped to comply with the subpoena within several days. 

This cavalier attitude of BOC respondents towards 
complying with the subpoena was particularly appalling to 


complaint counsel considering that complaint counsel within 


15 days of the first prehearing conference in this pro- 
ceeding had with no small effort fully disclosed its case 
to all respondents. It would appear unlikely that the 
Commission would waive the provisions of Section 3.36 of 
its Rules in favor of respondents who contumaciously 
disregard subpoenas issued under the auspices of the 
Federal Trade Commission. 
It would also seem reasonable to assume that the 
Commission would find that BOC respondents showing as 
to their need to obtain some of the documents they request 
from the Commission is less than compelling. The Commission 
has made it abundantly clear that "confidential data submitted 
to this Agency will not be released in an adjudicative 
proceeding unless specific and concrete need therefor 
has been shown." The Seeburg Corporation, Docket No. 8682, 
ission Opinion, October 25, 1966 (70 ¥.7.C. 1809, 1913). 
Counsel for BOC respondents readily admitted at the 
prehearing conference that BOC respondents requested many 


of the documents demanded from the Commission for the 


purpose of finding "some leads." He also indicated that 


BOC respondents realized that many of the requested 
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documents would be of no use to them but that there was 
always the chance that they could "get lucky" and that some- 
thing favorable would turn up. Both the Commission and the 
federal courts have long held that a mere hope or suspicion 
of some favorable evidence is not a sufficient basis for 
obtaining confidential files from the Comnission. 

"[S]ubpoenas are not issued on mere suspicion. 

They are not for extended fishing expeditions 

in waters of unknown productivity in the 

vague hope of ‘catching the odd one.' "Coro, Inc. 

Vv. Pebit., 390 F.2d 149, 153 (ist Cir. 2964), 

cert. denied, 380 U.S. 954 (1965). 

Moreover, it is extremely unlikely that any of the 
documents obtained by the Commission staff pursuant to its 
voluntary requests from Union Carbide, Air Products and 
Chemicals, Chemetron, and Liquid Air would be of any use 


to BOC respondents in their defense in this proceeding. 


That information is largely fragmented and incomplete. As 


indicated in our initial opposition to BOC respondents' 


motion for a subpoena, complaint counsel have no present 
intention of using any of the documents submitted by those 
companies pursuant to the Commission staff's voluntary 
requests at the trial of this case. 

It cannot be emphasized too strongly that the documents 


submitted by those four companies are considered by them 
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to be highly confidential. All four of the companies have -. 
expressed concern that respondents BOC and Airco, which are 
their potential and actual competitors, will be given access 
to documents they submitted to the Commission. As stated 

at the prehearing conference, one of the companies has 
indicated that it would not be satisfied even if access 

to its documents were limited to respondents' counsel because 
a partner in the firm representing respondent Airco is a 
member of the board of directors of Airco. Further, two of 
the four companies have informed complaint counsel that 

they are prepared to take whatever steps are necessary to 
assure that confidential documents subiiitted by them to the 
Commission staff are not released from the Commission 
investigatory files. 

Complaint counsel submit that the foregoing reasons 
indicate beyond question that BOC respondents are not entitled 
to the confidential information they are requesting from 
Commission files. Additionally, the specifications of BOC 
respondents' proposed subpoena are also defective for the 
reasons set forth below. 

Specification 1 would require production of all documents 
submitted to the Commission staff by Union Carbide, Air 


Products and Chemicals, Chemetron and Liquid Air pursuant 


to the following 14 items of a voluntary request for 


information: 


Items 1-3 relate respectively to function, capacity and 


cost of industrial gas plants; production of specific gases; 
and net sales of specific gases. Counsel for BOC respondents 
stated at the prehearing conference that capacity, production 
and sales information was eta to the issue of market 
shares. Complaint covnsel do not dispute that statement. 
However, we do point out that the information requested by 
BOC respondents pursuant to these three items was obtained 
from only four companies and is incomplete and fragmented. 
The information, therefore, will not be useful either in 
establishing the market shares of those particular companies 
or in establishing a universe. 

It is also complaint counsel's position that BOC 
respondents have no need to know the capacities of specific 
plants of these four companies. Universe information as to 
the capacity of all industrial gas plants in the United States 
is publicly available from the U.S. Department of Commerce. 
Further, two of the four companies have informed complaint 
counsel that they are eAannneiy opposed to respondents BOC 
and Airco obtaining access to documents showing the capacities 
of their plants. 

It is also difficult to understand why information as 


to the costs of constructing specific plants of four companies 
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is needed for BOC respondents' defense. BOC from 1967 to 
1971 was engaged with Airco in a joint venture which con- 
structed plants in the United States. Respondent BOC 
knows full well the cost of constructing industrial gas 
plants in the United States. 

Complaint counsel stipulated at the prehearing conference 
that for purposes of the complaint, the relevant product 
market with respect to industrial gases was the entire industrial 
gas market and that complaint counsel would not attempt to 
establish industrial gas submarkets. Accordingly, there 
is no reason for BOC respondents to obtain information frem 
four companies as to production and net sales of specific 


gases. 


Items 4-5 relate respectively to net sales of specific 


. 


gases to industrial accounts and to Gistributors. The 
informacion submitted pursuant to these items is completely 
irrelevant for purposes of this proceeding. Counsel for 
BOC respondents stated that this infcrmation would be 
relevant in the event that complaint counsel sought to 
establish separate submarkets for industrial gas sales 
to industrial accounts and to distributors. Complaint 
counsel have no such intention. 

Item 9 relates to price schedules for industrial gas 


and would appear to be relevant. 
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Items 13-14 relate respectively to exchange agreements 
and to the amounts of specific gases exchanged. Counsel 
for BOC respondents stated that the question of whether 
such exchange agreements existed was relevant to this 
proceeding. He did not indicate that the specific agreements 
themselves or the amounts of specific gases exchanged 
pursuant to those agreements were relevant. Complaint 
counsel submit that they are not relevant. 

Item 16 relates to customer lists. This information 
is extremely sensitive and it is inconceivable that 
relevant to this proceeding. 

Item 17 relates to the manufacture of indust 
production facilities ana@ to the annual sales of such 
facilities. Industrial gas production facilities are not 
within any of the product markets relevant to this proceeding. 
Accordingly, the types of facilities manufacturered by the 
four companies, if any, and their annual sales of such 
facilities are not relevant. 

Item 24 relates to rates of return for specific gases. 
Counsel for BOC respondents stated at the prehearing conference 
that BOC viewed the industrial gas industry in the United 
States as a "disaster area" and that the information sub- 
mitted pursuant to Item 24 would indicate whether his client's 


view was correct. It is clear that respondent BOC's subjective 


view of the U.S. industrial gas industry is relevant 

to this proceeding. However, it is equally clear that 
the actual rates of return realized by four companies is 
in no way probative of the subjective view or intent of 
respondent BOC. Further, rates of return for specific 
gases are not relevant as industrial gas submarkets are 
not pertinent. Accordingly, complaint counsel submit 
that there is no reason for BOC respondents to obtain the 
information submitted by the four companies pursuant to 
this item. 

Item 32 requests copies of reports submitted to the U.S. 
Department of Commerce pursuant to Section 705 of the Defense 
Production Act of 1950, as amended (50 U.S. App. §2155). 
Those reports relate to production capacities of companies 
for specific gases. The question was raised at the pretrial 
conference of whether copies in the Commission's files of 
these reports are subject to compulsory process. 

The provisions of 50 U.S.C. App. §2155 do not appear 
to exempt from compulsory process copies of the reports 


submitted to the Department of Commerce pursuant to the 


statute. Accordingly, the Commission would apparently not 


violate the statute by permitting BOC respondents to obtain 
access to the copies of the reports in its files. However, 
the statute does provide criminal penalties for disclosure 


of the information obtained by the Department of Commerce 


pursuant to the statute. That criminal penalty provision 
is a clear indication that Item 32 involves extremely 
confidential information. Complaint counsel submit that 
adequate justification for permitting BOC respondents to 
obtain this information from the Commission’ 
not been shown. 

Item 33 requests copies of reports submitt 
Bureau of Census. The ques stion was also raise 
prehearing conference of whether copies in the 
files of these reports are subject to cormpulsor 
The relevant provision of the Census Act is 


"No department, bureau, Diet aga 
employee of the 


of this title shall renuite, 

copies of census reports which 

retained by any such establishment or 
jndividual. Copies of census reports 

have been so retained shall be immune 
legal process, and shall not, without 
consent of the individual or esta ablishment 
concerned, be admitted as evidence or used 
for any purpose in any action, Sui or other 
judicial or administrative proceed 
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There is no question that under the statute, copies of 
census reports retained by companies are exempt from con- 
pulsory process. However, the statute dees not indicate 
whether copies of those reports which were voluntarily 
submitted to the Commission are subject to legal process. 
Complaint counsel found no case law shedding any light on 
that question. However, it is complaint counsel's position 


that as the copies of the reports in the Commission's files 
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were submitted with the understanding that those reports 


would be kept confidentiai, for purposes of the statute, 


the companies concerned have retained control over 


the copies. The copies of the census reports in the 
Commission's files are therefore not subject to compulsory 
process. 

In any event, it is clear that even if BOC respondents 
could obtain copies of those reports from the Commission's 
files, the statute would still prohibit them from using the 
copies for any purpose in this proceeding unless they obtained 
the consent of the companies concerned. It would make 
little sense, even if legally permissible, to permit 
BOC respondents to obtain copies of those reports from the 
Commission. If the companies concerned would consent to 
BOC respondents using the copies of their reports in this 
proceeding, it is not likely that those companies would refuse 
to provide copies of those reports to BOC respondents. 

Specification 2 would require production of all documents 
obtained by the Commission staff from Union Carbide, Air 
Products and Chemicals, Chemetron, and Liquid Air pursuant 
to the following ll items of a voluntary request for access 
to company files. 

stem 1-3 relate to production and marketing activities 
and policies. These items would require the Commission to 
produce every memorandum, study, policy guideline, directive, 


minute, and internal correspondence obtained from the four 


companies that pertain to production and marketing activities 
and policies. The extreme scope of these items flies in the 
face of the explicit requirement of Section 3.36 of the 
Commission's Rules that the scope of the requested subpoena 
be reasonable. At the prehearing conference, Your Honor, in 
fact, indicated to counsel for BOC respondents that the 

scope of these items was overly broad. BOC respondents' counsel 
conceded that the items were too broad but stated that his 
clients afterall were only interested in those documents 
which the Commission staff obtained pursuant to these items 
whatever those documents may be. 

This artful defiance of the requirements of Section 3.36 
by BOC respondents should not be sanctioned. It is prepos- 
terous for BOC respondents to seek a waiver of the Section 3.36 
provision which requires initial exhaustion of third party 
sources and yet be completely unwilling to even attempt to 
specify the documents they would have the Commission produce. 
Moreo’ver, complaint counsel subor that the relevancy of any 
materials obtained by the Commissi6n staff pursuant to these 


three items is tenuous at best. 


Item 6 relates to analyses of national and regional 


industrial gas markets. This item, like the preceding three 
items, is overly broad. BOC respondents should be required to 
specifically designate the type of market analyses they would 


have the Commission produce. Counsel for BOC respondents 
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stated at the prehearing conference that Item 6 may provide 
documents which will] support the view of respor ient BOC 
that the industrial gas industry in the United States is a 
"disaster area." As indicated earlier, the subjective 

view of respondent BOC of the U.S. industrial gas industry 
is relevant. However, the views of other companies of 

the U.S. industrial gas industry is simply not probative 


of the subjective opinions of respondent 


Item 7 relates to extracompany production and marketing 


research. This item again is extremely broad and, moreover, 
any documents produced pursuant to it could only be remotely 
related to any issues in this case. 

Item 8 »elates to expansion and reduction of production 
and distribution of industrial gas. While some documents sub- 
mitted pursuant to this item may be relevant to this case 
the scope of the item is clearly unreasonable as presently 
drafted. 

Items 10-11 relate respectively to in 
pipelines and bids to customers purchasing 
pipelines. Industrial gas product pipelines are 
any product market relevant to 
are accordingly not relevant. 

Item 14 relates to return on investment. This item is 
too broad and is also subject to the relevancy objections 


stated earlier with respect to Item 24 of Specification l. 


Item 15 relates to construction of industrial gas plants. 


This item is clearly too broad and is of little, if any, 
relevance. 
Item 16 relates to acquisitions and joint ventures with 


respect to production, distribution, and sale of industrial 


gas products. While some of the documents submitted pursuan 


to this item may be relevant to this case, the 
is unreasonably broad as presently drafted. 

Specification 3 would require production of all docu- 
ments which the Commission obtained from sources other than 
from any respondent which documents are responsi 
tion 1 of the subpoena duces tecum served by 
upon the President of respondent BOC Financial Corporation 
December 13, 1973. Complaint counsel has determined that 
either BOC respondents or respondent Airco have copies of a 
documents in the Commission's files that are responsive to 
this specification. This specification is therefore moot. 

Specification 4 would require all documents which refer, 
analyze, compare, comment on, set forth, or relate to certain 
matters, occurences, or events. While some of the documents 
submitted pursuant to this specification ~ay be relevant to 
this case, the sccpe of the specification is unreasonab 
as presently drafted. 

Specification 5 would require that the Commission compile 
a list of certain persons, including their resident and 


business addresses, whom any Commission representative 
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contacted during the Commission stat Ss ongoing investiga- 


tion in the industrial gas industry This information 


simply not discoverable. It is not discoverable unde 


Commission's Rules nor would it be discoverable under 
Federal Rules of Civil Proced 
For the reasons set forth 
set forth in complaint counsel 
respondents' 
respondents' 
Jocume 
Trade Commission be in its entirety. 
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K Keith Thurman, 
Gordon Youngwood, 
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AIRCO'S RESPONSE 
COUNSEL'S 


Airco, Inc. ("Airco") is to Complaint Couns« 
Initial Request for Admission of sts for the purposes 
of this proceeding only and not as an admission by Airco 
for any other purpose. This response is made without in 
any way waiving or intending to waive, but on the contrary 


intending to preserve and preserving: 


(a) All questions as to the competency, 


relevancy, materiality, privilege and admissibility as 
evidence for any purpose of these answers, or the subject 
matter thereof, in any subsequent proceeding in, or 


the trial of, this or any other matter: 


(b) The right to object to the use of any of 


these answers, or the subject matter thereof, in any 
subsequent proceedings in, or the trial of, this or 
any other matter on any ground; 


(Sc) The right to object on any ground at 


any time to a demand for further response to this 


or any other request for admission of facts or other 
discovery procedures involving or relating to the 
subject matter cf the request herein answered; and 

(d) The right at any time to revise, correct, 


add to, or clarify any of the answers herein. 


REQUE 
1. On April 1, 1973, Airco had 94 physical 
plant: locations. 
ANSWER 
1. Denied, except admitted that on April 1, 


1973, Airco had 95 physical plant locations. 


®. On April 1, 1973, Aires had 134 sales offices 
and warehouses. 
ANSWER 


2. Admitted. 


REQUEST 


3. At the time of the acquisition of Airco 


stock by BOC, the Ohio Medical Products Division of 
Airco produced anesthetic agents and medical gases. 
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3. Denied, except admitted that at the time 
of the acquisition of Airco stock by BOC, the Ohio 
Medical Products Division of Airco produced Ethrane, 


Fluoromar, nitrous oxide and cyclopropane. 


REQUEST 


4. At the time of the acquisition of Airco 
stock by BOC, the Ohio Medical Products Division of 
Airco produced anesthetic apparatus and accessories, 
inhalation therapy equipment and accessories and medical 
pipeline systems equipment. 


ANSWER 


4. Denied, except admitted that at the time 


of the acquisition of Airco stock by BOC, the Ohio 
Medical Products Division of Airco sold the prod- 

ucts listed in its catalog previously supplied to 
complaint counsel on April 2, 1974 and produced certain 


of then. 


REQUEST 
6. fy Gf) Apri. 1, 1973, the Ohio Medical Products 
Division operated plants at Berkeley, California; Cleveland, 
Ohio; Fort Myers, Florida; Houston, Texas; Lodi, New 
Jersey; Madison, Wisconsin and Richmond, California. 
ANSWER 
5. Denied, except admitted that as of April 
1, 1973, the Ohio Medical Products Division operated 
plants at Berkeley, California; Cleveland, Ohio; Fort 


Myers, Florida; Houston, Texas; Madison, Wisconsin and 


Richmond, California. 
~3- 


REQUEST 
6. On April 1, 1973, Charles H. Simpson was 
President of the Airco Industrial Gases Division. 
ANSWER 


Admitted. 


REQUEST 


7. At the time of the acquisition of Airco 
stock by BOC, Airco produced acetylene, carbon dioxide, 
carbon monoxide, argon, helium, hydrogen, nitrogen, 
oxygen, nitrous oxide, other medical gases, rare gases, 
and mixtures and combinations thereof. 


ANSWER 


7. Denied, except admitted that at the time 


of the acquisition of Airco stock by 30C, Airco produced 


acetylene, argon, nitrogen, oxygen, nitrous oxide, 
medical gases, rare gases and mixtures and cor/,inations 


of gases and purified carbon dioxide anc 


REQUEST 


8. At the time of the acquisition of Airco 
stock by BOC, Airco Industrial Gases Division operated 
plants at Albion, Michigan; Chester, West Virginia; 
Bethlehem, Pennsylvania; Buffalo, New York; Butler, 
Pennsylvania; City of Industry, California; Claymont, 
Delaware; East Alton, Illinois; Fairfield, Alabama; Huron, 
Ohio; Johnstown, Pennsylvania; New Orleans, Louisiana; 
Phoenix, Arizona; South Acton, Massachusetts; Vancouver, 
Washington; Warren, Ohio; Chicago, Illinois; Hopewell, 
Virginia; Kansas City, Kansas; Lawrence, Kansas; Pedrick- 
town, New Jersey; Riverton, New Jersey; and Bound Brook, 
New Jersey. 
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ANSWER 

8. Denied, except admitted that at the time 
of the acquisition of Airco stock by BOC, Airco Indus- 
trial Gases Divisio:. operated plants at Albion, Michigan; 
Chester, West Virginia; Bethlehem, Pennsylvania; Buffalo, 
New York; Butler, Pennsylvania; City of Industry, 
California; Claymont, Delaware; East Alton, Illinois; 
Fairfield, Alabama; Johnstown, Pennsylvania; New Orleans, 
Louisiana; Phoenix, Arizona; South Acton, Massachusetts; 
Vancouver, Washington; Warren, Ohio; Hopewell, Virgnia; 
Lawrence, Kansas; Pedricktown, New Jersey; Riverton, New 


Jersey; Decatur, Alabama; and Richmond, California. 


REQUEST 
9. At the time of the acquisition of Airco 
scock by BOC, the Airco Industrial Gases Division 
operated a gaseous hydrogen plant in the United States. 
ANSWER 


9. Admitted. 


REQUEST 
10. At the time of the acquisition of Airco 
stock by BOC, Airco's subsidiary, Airco Cryoplants Corp., 
was engaged in the design and construction of air separa- 
tion, liquefied natural gas and other low temperature 
plants. 
ANSWER 
10. Admitted, except denied that Airco or Airco 


Cryoplants Corp. designs or constructs all components of 


such plants. 


REQUEST 


ll. Airco is the largest distributor of helium 
in the United States. 
ANSWER 
11. Denied, except admitted that during 1973 
Airco sold approximately $6,000,000 of helium in the 


United States. 


REQUEST 
12. On or about December 15, 1967, Allan Cornford, 
General Manager of the Medical Division of BOC tontacted 
the Ohio Medical Products Division of Airco in Madison, 
Wisconsin, regarding possible distribution of products of 
the Ohio Medical Products Division by BOC. 
ANSWER 
12. Denied, except admitted that on or about 
December 15, 1967, Allan Cornford, General Manager of 
the Medical Division of BOC, visited the Ohio Medical 
Products Division of Airco in Madison, Wisconsin to iis- 


cuss the possible distribution of Ohio products by BOC 


distributors in Africa, the Middle East and Asia. 


REQUEST 


13. On or about December 15, 1967, Allan Cornford 
of BOC's Medical Division discussed with R. D. Cosgrove, 
Vice President of Marketing of Ohio Medical Products, an 
agreement providing for an exchange of information between 
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BOC'S RESPONSE TO COMPLAINT 
COUNSEL'S INITIAL REQUEST FOR 
ADMISSION OF FACTS 
Pursuant to Section 3.31 of the Commission's Rules 

of Practice, BOC Respondents respond to complaint counsel's 
initial request for admission of facts for the purpose of this 
proceeding only and not as admission by them for any other 
purpose. This response is made without waiving or intending 


to waive, but on the contrary preserving and intending to preserve: 


(a) All questions as to the competency, relevancy, 
materiality, privilege and admissibility as evidence for any 
purpose of these answers, or the subject matter thereof, in 
any subsequent proceeding in, or the trial of, this or any 


other matter; 


(b) The right to object to the use of any of 


these answers, or the subject matter thereof, in any subse- 


quent proceedings in, or the trial of, this or any other watter 


on any ground; 
(c) The right ‘. object on any ground at any time 
further response to this or any other request 
ts or other discovery procedures involving 
or relating to > subject matter of the request herein 
answered; and 
qd The right at any time to revise, correct, add 


any of the answers herein. 


ANSWERS 
7 Oe Denied, except admitted that on April 1, 1973, 


irco had 95 physical plant locations. 
Admitted. 


3. Denied, except admitted that at time of the 
acquisition of Airco stock by BOC, the Ohio Medical Products 
Division of Airco ("Ohio") produced Ethrane, Fluoromar, nitrous 


oxide and cyclopropane. 


4, Denied, except admitted that at the time of the 
acquisition of Airco stock by BOC, Ohio sold the products 
listed in its catalog, previously supplied to complaint counsel 


on April 2, 1974, and produced certain of them. 


5. Denied, except admitted that as of April l, 
Whio operated plants at Berkeley, California; Cleveland, 
Myers, Florida; Houston, Texas; Madison, Wisconsin 


and Richmond, California. 
6. Admitted. 


7. Denied, except admitted that at the time of the 
acquisition of Ai.co stock by BOC, Airco produced acetylene, 
argon, nitrogen, oxygen, nitrous oxide, medical gases, rare 
gases, mixtures and combinations of gases, and purified carbon 


dioxide and hydrogen. 


8. Denied, except admitted that <> the time of the 
acquisition of Airco stock by BOC, Airco Industrial Gases 
Division operated plants at Albion, Michigan; Chester, West 
Virginia; Bethlehem, Pennsylvania; Buffalo, New York; Butler, 
Pennsylvania; City of Industry, California; Claymont, Delaware; 
East Alton, Illinois; Fairfield, Alabama; Johnstown, Pennsylvania; 
New Orleans, Louisiana; Phoenix, Arizona; South Acton, Massa- 
chusetts; Vancouver, Washington; Warren, Ohio; Hopewell, Virginia; 


Lawrence, Kansas; dricktown, New Jersey; Riverton, New Jersey; 


Decatur, Alabama; and Richmond, California. 


9. Admitted. 


10. Admitted, except denied that Airco or Airco 
Cryoplants Corp. was engaged in the design or construction of 


all components of such plants. 
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ll. Denied, except admitted that during 1973 Airco 


sold approximately $6 million of helium in the United States. 


l2. Denied, except admitted that on or about 
December 15, 1967, Allan Cornford, General Manager of the 
Medical Division of BOC visited Ohio in Madison, Wisconsin to 
discuss the possible distribution of Ohic products by BOC 


distributors in Africa, the Middle East and Asia, 


13. Denied, except admitted that in or about 1967 
and/or 1968 Ohio and BOC exchanged information relating to 


nitrous oxide production. 


14. Denied, except admitted that on or before 
April 30, 1968, R. D. Cosgrove, Vice President of Marketing 
for Ohio and Allan Cornford, General Manager, Medical Division 
of BOC had inconclusive discussions regarding BOC distributors 
that might be of interest to Ohio as outlets for Ohio products 


in ffrica, the Middle East and Asia. 


15. Denied, except admitted that in or about 1967 
or 1968, Ohio asked BOC for quotes on various quantities of a 


small regulator but no purchases were mace. 


16. Denied, except admitted that in or about 1967, 
BOC offered to license its process for the production of 
Entonox to numerous companies including Puritan Compressed Gas 


Corp. and communicated with John Waters with respect thereto. 


17. Denied, except admitted that in 1973 Ohio's 
sale: of medical pipeline systems and related equipment 


United States were $7,930,503. 


18. Denied. 


19. Denied, except admitted that Ohio's 


the United States of medical pipeline systems and related 
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equipment were $7,930,503 in 1973 and were $6 ,433,93? 


20. Objected to on the grounds that the meaning of 
the term “largest” is not clear in the context in which 
is used and that the request is for an irrelevant and immaterial 


admission. 


21. Denied, except admitted that in 1967, Airco 
acquired the assets of Galleher, Inc., and of its manufacturing 
organization, Elastomers, Inc., which manufactured conductive 


rubber products. The assets acquired were usei by Ohio. 
22. Denied. 
23. Denied. 
24, Denied. 


25. Denied, except admitted that acetylene, carbon 
dioxide, argon, helium, hydrogen, nitrogen, neon, oxygen, nitrous 


oxide and "gases, industrial: compressed, liauified, or solid - 


miipm" are the only gases within Standard Industrial Classifi- 
calion 261% of the United States Department of Commerce, Bureau 
Standard Industrial Classification 2813 also 


olid carbon dioxide. 


Denied, except admitted that on or about 
1973, Lee Hague of Dean Witter & Co., Ine., con- 
iam Moeller concerning possible acquisition of 


ine. by BOC. 


27. Denied, except admitted that at the time of 
the acquisition of Airco stock by BOC, Harris-Lake, Inc. 
manufactured and sold one or more types of inhalation anesthetic 
equipment as that term is defined in paragraph 1(b) of the 
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28. Denied, except admitted that at the time of 
the acquisition of Airco stock by BOC, ; ‘ Ine. sold 
in the United States one or more types of equipment which 


complaint counsel or others may consider to be inhalation 


therapy equipment as that term is defined in paragraph l(c) 


of the complaint. 


29. Denied, except admitted that Mr. A.I.Ray of BOC met 
with one or more representatives of Oxequip Health Industries, 


ine. ("Oxequip") in 1973. 


30. Denied, except admitted that prior to A.I. Ray's 


meeting with Oxequip, Oxequip communicated with Mr. Fraser 


to Oxequip's desire to se it business 


31. Denied, except admitted that prior 
acquisition of Airco stock by BOC, an accountant 
engaged by BOC or a subsidiary thereof examined ac 
records of Oxequip prepared by or obtained from or 


Ernst & Ernst. 


Admitted. 


Admitted. 


Denied, except admitted that prior to the 


acquisition of Airco stock by BOC, BOC acquired Cyprane, Ltd., 


a United Kingdom corporation of which Fraser Sweatman, Inc., 
a United States corporation, was a subsidiary and that Fraser 
Sweatman, Inc. manufactures and sells in the United States 
one or more types of inhalation anesthetic equipment, 


term is defined in paragraph l(a) of the complaint. 


Denied. 


36. Denied, except admitted that on or about 
October 15, 1973, Ray Dow of Canadian Oxygen Co., a subsidiary 
of BOC, met with Michael Loveman, President of Burdett Oxygen 


Co., Inc. (Cleveland). 


37. Denied, except admitted that at the time of 
the acquisition of Airco stock by BOC, Airco was engaged in the 


manufacture and sale in the United States of one or more types 


1ufacture of 


with othe 


we 
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Denied, except 


acquisitio 


Airco stock 800, BOC 


was 


manufacture of one or more ses of equipment 2d in conjunction 


ww 


to transport medical gas fron 


in 


Pacilities to patient and operating rooms 


Objected to she reasons as 


reasons 4: 


Objected 


reasons as Request 


Denied, except admitted that in January 
ao 


a managing director of BOC, met with repre: 
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Corporation ("Chemetron") pursuant ‘oO an 


initiative made on behalf of Chemetron to determine whether 


BOC would acquire a minority interest in Chemetron. 


50. Denied, except admitted that in 1971, C.D.L. Perkins 


of Burdett Oxygen Company (Norristown) visited J.M. Williams, 
a managing director of BOC, in London, England, and proposed that 
BOC acquire Burdett Oxygen Company (Norristown). The proposal 


was rejected by BOC. 


51. Lenied, except admitted that in 1972, Fraser 
Sweatman, Inc. manufactured one or more types of inhalation 
anesthetic equipment, as that term is defined in paragraph 


l(b) of the complaint. 


52. Objected to on the grounds that BOC's exports 
to the United States of "medical equipment" are irrelevant 
and immaterial, as they do not specifically relate to the 


lines of. commerce alleged by complaint counsel. 


53. Objected to on the grounds that BOC's exports 
to the United States of "medical equipment" are irrelevant 
and immaterial, as they do not specifically relate to the lines 


of commerce alleged by complaint counsel. 


54, Denied, except admitted that in 1972 the sales 


f Harris-Lake, Inc. were $1,511,901. 


55. Admitted. 


Admitted. 


57. Objected to on grounds of relevance and material- 


ity in that the requested admission does not specifically relate 


to acquisitions in the lines of commerce alleged by complaint 
counsel and on the further ground that this request is embraced 


in significant part by Request Nos. 74 through 77. 


58. Denied, except admitted that in the fiscal year 


ending in 1972, Fraser Sweatman, Inc. had sales in the United 


s of "anesthetic equipment", which may not 
ame way as the term "inhalation anesthetic 


in the mplaint, of $2,145,484. 


59. Denied, except admitted that in the fiscal year 


1973, Fraser Sweatman, Inc. had sales in the United 


‘ 
sthetic equipment", which may not 


s tie term “inhalation anesthetic 


term is used in the complaint, of $2,498,146 


60. Denied, except admitted that in the fiscal year 


ine in 1972, Gyprane, Inc. had sales in Uhe United States 


anesthetic equipment", which may not be defined in the 
y as the term "inhalation anesthetic equipment" as the 


used in the complaint, of $258,499. 
61. Agmitted. 
Admitted. 
Admitted. 


64. Denied, except admitted that pursuant to an 
dated July 25, 1973, BOC and Airco exchanged 


information some of which was confidential. 
Admitted. 
66. Admitted. 


67. Admitted. 


68. Denied, except admitted that the initials 


on proposed CxX-91-—-B are those of C.W.C. Baird: 


69. » except admitted that the initials 


"CABL" on proposed CX-88-C are those of C.A. 
70. Admitted. 


7l.  Dented, except admitted that the initials 


"IMW" on proposed CX-74-B are those of J.M. Williams. 


72. Denied, except admitted that r "LES! 


proposed CX-78-D are those of L.E. Smith. 


73. Denied, except admitted that the initials "LAD 


proposed CX-83-C are those of L. R. Dingle. 


74. Denied, except admitted that CX-14-A was prepared 
by J. A. Perham and A. Muller, that CX-15-A-Z-8 was prepared by 
an employee of BOC, and that CX-17 was prepared by A. Muller 
and received by L. E. Smith, on or ahuue ebe respective dates 


thereof. 


75. DKI,* except admitted that CX-18-A-O was prepared 


# "DKI" indicates that BOC denies knowledge or information 
sufficient to admit or deny the allegation, that it has 
Made reasonable inquiry, and that the information known 
to or readily obtainable by it is insufficient to enable 
{t to admit or deny. 
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Denied, 
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Admitted. 


Denied. 


83. 

84. 
sold 

85. 


Inc. 


Admitted. 


Denled, except admitted that during 1967, Boc 
3 ~ 3 
entered int: joint venture with Air Reduction 


a 


to market, design and construct cryogenic plants on a world- 


wide basis, which joint venture was terminated in Le71. 


nied, except admitted that during 1968, the 
eontract from 
Industrial Gas and Equipment Company of Houston, 
an air separation plant with a capacity of 1,650 tons per day 
of nitrogen, 650 tons per day of oxygen and 15 tons per day 


of argon. 
Denied. 
Objected to for the same reasons as Request No. 4]. 


gl. Denied, except admitted that CX-68-A was prepared 
by J. A. Perham and received by A. I. Ray on or about the 


date thereof. 


92> through 111. Objected to on the grounds (1) that 
these requests are unduly burdensome in that they fail to 
Specify particular alleged possible acquisitions by specific 
BOC personnel, thereby making the search required to respond 
extremely broad, (2) that the Commission has already had 


extensive discovery of BOC on precisely this subject, thereby 


eounse] to be 


ecifie requests 


ns, including Request 


and 77s 


STATE OF NEW YORK  ) 
SS. 


COUNTY OF NEW YORK ) 


PETER LAISTER, being duly sworn, says: 


1. I ama managing director of The British 


Oxygen Company Ltd. 


I have read the foregoing response to Complaint 
Counsel's Initiée 1 > for Admission of Facts. The state- 
ments therein are true to the best of my information and 


belief. 


(4 


Peter Laister 


Sworn to before me this 


t(fwiS A KAPLAN 
Notary Public, State of New York 
No. 60-7158700 
Qualified in Westchester County yi 
Commission Expires March 30, 197, 
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(1) Documents obt 
to some of 1 
request for documen 
in the industrial 
with an industry 
Number 741 0005.* 


* BOC has att 
which was 
respondent 
apparently 
gas industry. 
letter, and documents 
pursuant to these parag 
directed its motion for 
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(2) Documents obtained from parties other than 
BOC and Airco which are responsive to 
certain of the specifications contained 
in a subpoena, dated December 13, 1973, 
which the Commission served on BOC.* 


iscovery moti ion 
and business 
atives com 
Corporation, 


BOC has also reauested as part 
&@ list of all peonvle, including the 
address of each, with whom Commission 
municated concerning (a) an offer of |! 
dated December 10, 1973, to purchase 
of meee In vic or Sale 
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Tne demand is not to be construed to require produ 
of documents which the Commission received from BOC or 
or to any complaints by distributors of industrial gase 
concerning the manufacturers of industrial gases. 


Specifically, BOC's demand is as follows: 


"le Bach document 
the Commission's in 
gas industry pursuant 
14,.16 through 15, 24, 
requests for the produc of documen 
investigation, a sample of which is att ached hereto 
as Exhibit A. 


"0, Each document obtained by the Commission 
@uring the course of its investigation of the 
industrial gas industry pursuant to items 1 through 
3, 6 through 8, 10, 11, and 14 through 16 of the 
Commission's request for access to files appearing 
at pages 6 and following of Exhibit A hereto. 


* A copy of the Commission's subpoena in File Number 
741 0005 served on BOC Financial Corporation was 
included in BOC's Supplement To Motion Of BOC 
Respondents For A Subpoena Duces Tecum. 
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denying res} 
counsel has 
undoubtedly 
case. BOC 
protective 
documents. 

At the prehearing conf 
1974, BOC's counsel, at eoues 
made a lengthy presentation o he relevancy 

each of it requests fo 
(see prehea 


erence 


By answer filed March LC omplain 
opposed BOC's motion for production locunent: which 


* BOC also filed 
In Support Of BO Respo 
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Washington, D 
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without merit. However, in this matter the Commission 
has sought and cbtained an injunction restricting BOC's 
ability to manage its $80 miilion investment in the stock 
of Airco: Ine United Suates Distriet Court for the 
District of Delaware has ordered an expedited trial, as 
has the Commission (see the Commission's Order Denying 
Motion For Fixed Schedule, dated April 2, 1974). Thus, 
BOC's argument with respect to the time element warrants 
serious consideration. 


The Commission is under Court order’ to expedite this 
proceeding. Ihe undersigned is of the opinion that, where 
the Commission has made 4 scent investigation of the 
industrial gas industry Ue readi available clearly 
identifiable and highly re meni evidence 
Which may be userul to res he, 1 irem that 
respondents first exhaust ird ty sources before nee 
ing documents in the Commissi session would unnecessarily 
delay the trial Of this mactce it obviously would not Se 
&® step toward expediting the tri The undersigned is 
accordingly ruling that certain J it j 
the Commission's files be made available 
forth hereinafter. 


to co pee eee lity do not 
ome ue. ing ucuion of documents in 
the Conmission’s a8 LO OG “BOC were to subpoena 

alee documents con- 

taining confidential in eee, such information would 
have to be produced. The fact that third-party documents 
are being made available to BOC by the Commission does not 
make arguments as to confidentiality the basis for a denial 
of production of relevant documentary materials. In fact, 
the Commission's letter to Robert L. Doan of Union Carbide 
Corporation specifically stated that any assurances as 6o 
confidentiality were given with the understanding that,in 
the event an ee complaint issued, the limitations 
on disclosure shall be governed solely by tne applicable 
provisions of the Commission's Rules of Practice (see 
attachments hereto). 


The Coniidential nature of the documents does, however, 
require a strong showing of need: As the Commission stated: 


"Sensitive information of this nature should not 

be released by the Commission from its confidential. 
files without compelling need." The Seeburg Corporation, 
Docket No. 8682, Commission Opinion, October 25, 1966 

(70 ©. 7.6, 1809, 1813). 


Further, the confidential nature of the documents will 
be preserved through entry of a strict protective order. 


BOC has requested each document produced by any company 
during the Commission's investigation of the industrial _ 
gas industry pursuant to items 1 through 5, 9, 13; 14, 16 
through 18, 24, 32 and 33 of the Commission's letter of 
request served upon various companies. While this letter 
of request apparently involved an industry-wide ission 
investigation of the industrial industry, ¢ 
the numbered requests are relevar GO ones oor 
which includes allegations respe actua 

competition in industria 
represent proper discovery 
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item 2 calls tor 

industrial gas during 
letter of request. 
enter the United States 
Jamo by unutilized ‘cap: 

age 49). Documents showing 
sh sates to, the issues (in) this oceedin 
complaint counsel are ordered to produce 
concerning industrial gas plant capacit 
calls for costs to construct ¢ ind 
however, BOC has withdrawn its request 
documents (prehearing transcript, 
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Item 2 calls for a statement indica 
production of each Saale gas in ones or (cubs 
feet and dollars. nile production fi Suves (Of ainda 
trial gases .are Eaton y relevant to this i 
production of each gas may not be relevant. 
documents called for by Item 2, when combi 
show total production, and they a 
highly relevant to this proceeding. oe 
are ordered to produce these documents to BOC. 


Item 3 calls for a statement of total net sales of 
each industrial gas for the years 1067 to 1972... Total 
sales are relevant, as are actual production figures, 
and these documents are hereby ordered to be produced 
to: BOC. < 


Items 4 and 5 call for net sales of industrial gases 
for the years 1967 to 1972 to (a) direct industrial 
accounts, and (b) distributors. There is no indication 
to date that complaint counsel will contend that sales 
to direct industrial accounts or sales to distributors 
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constitute separate markets. 
minimum, it needs to know 
accounts as these accounts 
accounts of the industrial 
plant located close to the i 
transcript, page 51). Thus, ¢ ps 
proceeding, it appears that sales to 
accounts may have some relevance to 
such documents must be produced to 
counsel. Documents indicating ne 
need not be produced. 
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for copies of all Apne — 
trade announcements whic 
price schedules. BOC 
details of individual 
actual selling prices, 
transcript, Sean 23 hs 
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BOC's market entry “unl 
opposition to responde 
relevancy of price sce! 
Memorandum, page 10, 
all price schedules ai 
be made available to 
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Items 13 and 14 call fo 
agreements between producers 
period 1967 to 1972. , 
will be that it is very 
gas customer to accept a comn 
company, as @ supplier of oxygen un 
assure the customer that the suppl 
available in the event of a plant 
transcript, pages 53-54). 
relevant to this alleged 
+n complaint counsel's f 
and 14 must be produced 
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Item 16 calls for document. 
gas accounts obtained by an in 
while such customer was under 
producer. BOC states that 
to ease of entry into the market. If eran are Tenge 
term supply  ahiag and if the customers do not 
change suppliers, this would bear on ease of entry into 
the industrial gas eae, BOC also references in this 
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(prehearing t At this stage of the 
proceeding, bias well have some relevance 
to BOC's Bafensé mplaint counsel are ordered to 
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Item 24 calls for rates of return for 
Industrial gas produced for the years 1967 
Commission's letter of reauest. BOC admits such document 
tion constitutes a “delicate area", but nevertheless 
“critical” (prehearing transcript, page 56 
return in the industrial gas industry 
complaint counsel are ordered to produce 
called for by Item 24. 
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Items 32 and 33 relate to reports submitt 

Department of Commerce and the Bureau cof Censu 


actual production and production capacity. 
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companies. 
access to the 
be considered. 
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The Items call 
broad and genera 


(1) Activities a 
production and 
Bas; 


(2) The production 
other (including 
and distributor 


3) Marketing actions 
& 
of industrial gas 


Analysis of national 
the industrial gas j 


Reports or information provided to and/or 
received from each and all other extra 
company production or marketing research 
organizations; ae 


Plans for expanding or reducing production 
and/or distribution of industrial gas products. 


In respect to the above items, BOC is seeking market- 
ing strategics and future planning reports of other companies. 


, 144 


ue} 
Mm 
ynoDHy 


a) 
ja 


These documents are highly confidential and likely 
to plans and activities extending into the future 
is an area which was termed highly confidential bj 
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third parties who appeared before the undersigne 
stated, these reques ted categories are broad an 
BOC has not ci hires Gen with any degree of exactness ere 
nature of the material to be eroqeces nor the relevanc 
of such Racer ing BOC desires to what ot S 
projected as to the industrial gas 

of what other companies projected, 

little relevance or prob3tive weig 

documents relating to regional ma 

since the complaint does not allege 

Accordingly, documents furnished in 

going Items do not have to be produce 
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Items 10 and 11 relate to construction of 
and the tendering of bids to puaceer® putibgpes 
trial gas products by pipelines. BOC stat 
Items concern ease of entry nko the indus ne 
Documents called for by these Items may indicate whetrer 
industrial gas ee served by pipeline are available 
as possible customers for new entrants (see prehearing 
transcript, pages ‘61- 62). Therefore, documents called 
for by these Items must be produced to BoC. 


BOC has waived production of documents called for by 
Items 14 and 15 of the Commission's letter requesting acces 
therefore, no documents responsive to these Items need be 
produced (prehearing transcript, page 62). 


Item 16 calls for documents concerning acquisi 
and/or joint ventures relating to the production, 
tion and sale of industrial gas products. BOC 
that these documents will show if the industrial gas 
industry is becoming more concentrated within recent years, 
and whether BOC could have entered this market througl! 
joint venture (prehearing transcript, pages 62-63). Docu- 
ments responsive to this Item seem rele vant, to BOCs 
possible defenses and must be produced by complaint counsel 
to BOC. : 


BOC has requested each document in the Commission's 
files, which is responsive to Specifications 1 and 6 of 
@ subpoena duces tecum served on BOC after the commence- 
ment of the Commission's investigation of the BOC 
acquisition of Airco stock which the Commission obtained 
from sources other than BOC and Airco. Item 1 of the 
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Commission's subpoena to BOC called ‘Tor documents which 
refer, analyze, compare, c omment on, set forth or relate 
to, BOC's agrecments with Airco, includi ne "SOC S arler 
to purchase the stock of Airco, meetings between 80C 

and Airco, the ioffer ‘of curtiss- Wright Corporation to 
purchase shares of Airco, and the interest of any other 
company in acquiring shares of Airco. BOC was hard- 
pressed to explain the relevancy of this request. f 
counsel finally s ignt me 

transcript, page 
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specification a 
showing of need 
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The documents called for by Item 1 of the Commission's 
request for access need not be produce 


Octoaow op 


BOC's Specification 4 correspon Specification 6 
of the Commission's in iestigational subpoené duces tecum 
mssued, to BOC. BOC, through this Specifi Nn, is cali- 
ing for documents wie Commission obtains om third 
parties which refer, analyze, compa Bnet On.) Sec 
Porch or relate to the following: 

(a) Entry by any person or organization into 

the production, distribution and sale in 
the United States of industrial gases, or 


(bo) Entry or change in the market shares of 
any person or organization in the production, 
distribution, and saieé in the United States 
of "inhalation anesthetic equipment", 
"inhalation therapy equipment", or "medical 


pipelines". 


® 


com-=- 


lhe above documents concern 
plaint and BOC is using the 
CONSTANT» BOC has limited the 
lating to the manufacturer or 
iminated from its request docun 
Vv 


here ges and sale of the re sh 
) 
yf 


af], CHe 


documents 


~~ Oo 
ct © 09 


tO HOR O 


D4 


-+ 


an 


aie 


“fp g b+ 


Ve 


+ 


(0 ct 


nscript, 7 @ ‘O5)). 
ntry into the complai 
shares of companies eng: 
may have relevance to BOC 
for by this Specification, 
prehearing conference, must be produced to BOC 
complaint counsel. 
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The final request by BOC (Specification 
a listing of persons contacted by complaint cour 
cerning BOC's offer to purchase Airco stock and 
actual or potential competition in the ib ea int 
BOC counsel acknowledges that this request is a 
unusual" but is justified because BOC is a "total 
to the United States market (prehearing transcript, g 
6). BOC counsel has other and more productive avenu 
developing information available to it than followin; 
listing of persons with whom Commission representatives 
"communicated". Airco, a knowledgeable company i 
relevant markets,is available for help. 
reports and studies are available. The baotaenk 
that BOC through subsidiaries is engaged in some 
rags markets. Thus, BOC is no total stranger to 
the complaint markets, nor does it have to rely upon a 
tithing of Commission "contacts" to develop its defense. 
This request for a listing of Commission "contacts" seems 
to be in the nature of a "fishing expedition" and lacks 
a showing of necessity. Accordingly, complaint counsel 
need not furnish BOC with a listing as called for by 
this Specification. 


The above order making documentation available to 
BOC does not necessarily mean such documents are admissib 
at trial; BOC has made a discovery request, and this muling 
makes documents available to BOC for discovery purposes, 
Since potential entry, and whether BOC is the m 
potential entrant, is an ge re in Chis j 
discovery request has been liberally construed. 
will be considered at a later date, if necessary. 


As requested by third parties at the prehearing 
-onference held on April 17, 1974, complaint counsel are 
ordered to wait five (5) days from the date of service 


{f this order before tuminrg any documents over to BOC 
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This time interval is granted so that third parties 


may seek Commission review of this ruling, 
desire. 


The following protective order shal apply to each 
2 unsel pursuant 
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document turned over to BOC by compl 
to this order. 
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(1) Each document turned over to BOC by cnt? Order 
shall be made available only ant 
of record in this proceeding represen - BOC responde 
and Airco, Incorporated who are not: officers jirect 
or employees of ident 
until further order of 1 
the Federal Trade Commiss! 
ordered to file as an off 
proceeding the names of 
to these documents pursu 
protective order. 
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independent des 
directors or enravees 
Incorporated, upon iden 
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this proceeding, for ie 
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such persons in age ptane OL 
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(4) Independent outside counsel may make application 
to the undersigned to disclose such documents to other 
specified persons bears identified to the paaiapial ng ag 
together with a show in detail of the reasons why it 
"is necessary to piectees seme to such persons. The 
undersigned will take under advisement any such application 


consistent 
the confi 


and make 
protective 
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(5) Excevt 
of the documents 
pursuant to this 
‘such documents, 
other papers 
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of this proceeding. 
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prior to 
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Finally, 
turned over to 
contains highly 
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may propose to tne unde Ts 
the document whicn complain 
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with the unexciscd 
tion by the undersi 
time determine whether the 
counsel's 


proposed excised 
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version of 
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ways after service 
BOC all documents 
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COVINGTON & BURLIS 
, 888 SIXTEENTH STREET. N. W 


JOHN O. LATIN 


FONTAINE C NMADLEY WASHINGTON, 0.C. 20006 


TELOCP HONE (202) 203.3300 


JON SHERMAN COOPER 
COWIN & COHEN 
OF COunmsts 


Tw 710-022-0008 
Tei.cx 60-80) 


April 18, came cov 
ALAN 4. TOPOL €.€0wano nnuc 


The Honorable Ernest G. Barnes 
Administrative Law Judge 
Federal Trade Commission 


Washinaton, D.C. 20530 


Re: British Oxygen Compa 


CC: BL. Docket No. 8 
Dear Judge Barnes: 


This letter summarizes th osition of Air Products 
and Chemicals, Inc., with respect to the Motion of BOC 
Respondents for a ibpcena Duces Tecum filed in this pro- 


eceeding on March 19, 


Air Products has made no pri Li 
this subpoena in view of Your Hon uling 
hearing conference held Haren ee that you did 
plan to entertain written submissions prior 2 gee 2 
ruling on BOC's motion. However, 3 Ci 
I believe you indicated that some 
been received, that you expected t 
on Friday of this week, that writte 
prior to your would be incorp 

and that you di plan to enterte 

or motions by thi parties thereaf 

and in order to supplement the pre: ration made 

Products' representatives at yesterday's preheari ing con- 
ference, I am taking the liberty of atting forth by letter 
a summary of the position of Air Products. In the event 
Your Honor decides to withhold ruling on the motion on 
Friday and desires more complete briefing on any of these 
points, Air Products is preparcd to meet whatever time 
schedule is convenient to Your Honor. 
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Ernest G. Barns 
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Second, movant s have 
demonstrate the “general relevar 
the reasonableness of the scope of 
Prac. 3.34(6). AS part of that : 
party must demonstrate a clear and subs 
the documents in order to its 
r Bis, OKT. No. S883, pekh carins Contr. ‘ecder, 
Pp orer att 7 2 F.2d $27, 929-30 
“Ts also setticd th strong showing of c 
cossary" before a i arty will be required 
fidential document zenith } 
S561, 565 n.6 (D. ‘Del. 1952 
¥. Loew's, inc., 7 Fed. sules  BGLV. 2a 
D.N.¥. 1963); peer vv. Home Insur: 
(7tn Cis, 1965 ; Si 
der] Trade Reg. foL7i Se) 201 (1 
ylalit counsel's : da in opposition to the 
emonstrate, that showing has not and cannot be made 
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The Honorable Ernest G. Barnes 
April 18, i974 
Page Three 


Thixd, i : it we do not believe that respon- 
dents should be entitled gain access to this information 
on the basis of a : id liicdefined subpoena served 
upon the Commission. We slieve, as complaint counsel's 
memoranda suggest, ths the ext - that respondents 
desire access to third party cuments, they should seek 
those documents by narrow and 2ecific subpoenas served 
upon individual third parties - respondents had followed 
that course, they could have wed their requests for 
information to 3 les which are 
Known to be, or : indivi dual 
third parties. That proced individual 
negotiation between respondent: ties which 
might obviate the necessity 3 psec 

Or at least substantially na 

in dispute. 


U - 2 
aorond 


i 


“n sum, we believe th c-his subpoena should be 


quashed and that respondents helt to the extent 


that third party documents are necessary, by subpoenaing 
narrow categories of dnecnek es from indiv fidual third parties. 


Bae 


In the event that the s 2na is not quashed, we 
believe that it should be limi ; sxcluding from the 
subpoena several categories of e) mely sensitive docu- 
mentation, the disclosure of which 1 irreparably injure 
Air Products and the other parties whose documents are the 
subject of respondents' motion. s am the state- 
ment presented to you yesterdé ae McGinnis, 
Controller, Industrial Gas Division ; ALY Products, the 
following categories of documents i he Commission's 

files are subject to the borad sweep of BOC's subpoena: 


1. “Five-year plans" and other cocumas 
the Company's current marketing plans and str 
z. Names of individual Air Products customers ©~ 
other opposite parties in contracts or contract negotiations. 


3. Particularized cost data. 
4. Selling prices to individual accounts and docu- 


ments setting forth the termination dates of sales contracts 
and the locations of contracting parties. 
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UNTVED GTATES OF ARV RICA 
BEFORE. FEDERAL | TRADE COMMISSION 


In the Matter of 


BRITISH ‘OXYGEN COMPANY), LEMDTED, 

BOC FINANCIAL CORPORATION, 

BOC HOLDINGS, LIsieeD, 

BRITISH \OAYGEN INVESTMENTS, \LEMITED, 
AITRCO, INCORPORATED. 


ee ee es ee ee we 


PROTECTIVE) ORDER RESPECTING 

DOCULIENTS! SUBMITTED TO 

BY CERTAIN CORPORATIONS 

ue SP ROCE EDEN 

Under authority of sections 3.21 and 3.42 of the 
Commission's Rules of Practice and consistent with the terms 
‘of the Order issued this date on the Motion of BOC Respondents 
for a Subpoena Duces Tecum: 

IT IS’ ORDERED THAT: 

1. Until ffurther order of the Administrative Law 
Judge or upon order of the Federal Trade Commission, and 
ome in accordance with the terms of this Order, there shall 
not be any disclosure to any individual of the gacasns = listed 
in paragraph 3 below. ‘This prohibition, and the procedures 
specified hereinafter, shall not apply to any disclosure made 


to the Federal Trade Commission or any of its officers, 


employees, administrative law judges, or consultants subject 


to statutory obligation to maintain confidentiality of information. 
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2. Any documents subject to this Order, or 
information learned therefrom, shall be used only for 
purposes of this preceeding and for no other p 
3. The documents subject to this 0 ‘Yr are those 
documents mentioned in the Order issued this date in respect 
to the Motion of BOC Respondents for a Subpoena Duces Tecum. 
4. The documents subject to this Order shall be 
guveaicd only to the following categories of 
(1) designated outside counsel of 


reparation for trial of this proceeding 
Pp G 


ties, including designated associate attoneys 


designated experts not employed by, consu 
otherwise affiliated with the parties who are 
counsel in the preparation of this proceeding 
5. Any information subject to this Order shall 
be made availableonly to qualified persons who shall have 
read this Order and who shall agree to maintain said 


anformation in confidence and not to use or reveal the same 


to anyone (including attorneys or other personnel employed 


law firms representing respondents, other than 


specifically designated persons in tha litigation departments 
of those Firms) except in accordance with this Order, anda 
not to use the same except in connection with the trial 


Or preparation fur trial of this proceeding, 


except that nothing shall prevent disclosure beyond the terms 
of this Order prior to trial if the supplying party claiming 
confidentiality consents in writing to such disclosure. 
6. All documents subject to this Order, and 
notes or other records regarding the contents 
be maintained in the custody of designated out 
the parties, and no partial or complete 
be retained by anyone else at any other location 
offices of outside counsel or the offices of complaint counsel 


7. The requirements of paragraph 5 above shall be 


satisfied with respect to each designated exper 1a each 


designated outside counsel only upon 


writing to be bound by the terms j i to 
their receipt of these documents i she llowing form: 


is "TI hereby 
[position of em 
receive es eee Lal 
to the Federal Trade 
I certify that my wager st: 
such information is to 
pursuant to the terms a 
the Protective Order of ‘dat 
Oxygen Company, Limited, ¢t =i " Ck 
Docket No. 8955, and that I have been giv-n 
a copy of and have read said Order and agree 
to be bound by the terms thereof. I under- 
stand that such information and any copies 
I make of this material or any ‘notes or 
other records that may be made regarding 
any of such information shall not be dis- 
closed to others, except pursuant to the 
terms of said Order." 
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1 for each party shall maintain a list of 


111 persons to whom documents subject ¢t 


8... Upon final termination of this 


the parties shall assemble and return to each 


person all documentary material and memoranda embodying 
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information subject to this Order, including all copi 


uch memoranda or documentary materia: but not including 


notes or other attorney's work product that may 


been placed thereon by counsel for the receiving 


9. Upon notice to the supplying party 


-he intention of counsel of record to.disclose a 


have 


docun 


subject to this Order on the public record, the supplying 


shall, within ten days after receiving such no 


> whether he objects to disclosure. In 


ExCce, 


objection is made, counsel for the party desiring to make 


ais O 


“¢ to resolve the objection. Said effort shail 


igs 


ssure and the supplying party shall make a good faith 


be 


completed within five days after objection was made. 


» 
Fai’ ing such resolution, if the third’ party wishes 
its objection, within ten days after completion of 
reach a resolution, the supplying party shall seek 


order of the Administrative Law Judge, which shall 


for good cause shown. 


to pursue 
efforts to 


a protective 


zO. fo the extent that an application for a “pro- 


order involves a request for in camera trea 


as 4. 
ciMmeNne 


within the scope of ISeVON hE F the Rules of Practice, 


the disposition of suc; recnest wi be governed hy 
provisions of that rule, wever, in no event will 
as distinguished from their counsel, be entitled to view i 


canera any information sub 


ject to this Order. Nor may 
respondents oppose in came t for any of this 


information. 


. 


ll. As used herein, 1 term "document" includes 


any extract therefrom or summary thereof. 
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UNITED STATES’ OF AMERICA 
BEFORE THE FEDERAL TRADE COMMISSION 


IN THE MATTER OF 


BRITISH OXYGEN COMPANY, LTD. 

BOC FINANCIAL COPPORATION, DOCKET NO. 8955 
BOC HOLDINGS, LTD., 

BRITISH OXYGEN INVESTMENTS, LTD., 


Vi 
AIRCO, INCORFORATED 


TO: The Honorable Ernest G. Barnes, Administrative Law Judge 


APPLICATION OF BIG THREE INDUSTRIE INC. 
FOR PROTECTIVE. RELIEF 

Big Three Industries, Inc. ("Big Three”), not. a party to 
this proceeding, through its counsel, appears specially and 
hereby applies to the Administrative Law Judge for an order 
granting it protective relief, as hereinafter set forth, 
with respect to the production in this proceeding of documents 
and data supplied by Big Three to the Commission in the 
course of the staff investigation in File No. 741 0005. In 
support of this Application, counsel for Big Thee would 
respectfully show the following: 

I. 

On or about November 2, 1973, at the specific request 
of the Commission staff, Big Three voluntarily produced 
numerous documents in connection with the Commission's 


investigation of trade practices in the industrial gas 


| 
industry, File No. 741 0005. In telephone conferences with 
Commission staff attorneys and by its letter dated November 
2, 1973, Big Three expressly advised the Comiission and the 
staff that the information furnished was privileged and 
confidential, contained Big Three's trade secrets and names 


of its customers, and also contained the company's commer- 


cial and financial information. Accordingly, all such 


responses and materials were tendered to the Commission in 
trust, and with the request that same be placed in a confi- 
dential file. Big Three also would show that even absent 
such conditional delivery in trust, the data furnished is 
contidential and not subject to disclosure by reason of 
§6(f£) of the Federal Trade Commission Act, and Commission 
Rules 4.10(a) (2) and 4.10(a) (5). 
i i a 

Big Three has been advised that Respondents in the cap- 
tioned cause are seexing access to such documentation and 
information furnished by Big Three. Respondents reportedly 
are making the request even though Big Three furnished the 
data in connection with the Commission's general investiga- 
tion of trade practices of the industrial gas industry, not 
in connection with the captioned matter. Big Three's infor- 
mation is that this cause originated due to the acquisition 


by British Oxygen Company, Ltd. of shares of stock of Airco, 


4. GU 
ne., in December, 1973. If this is correct, the acquisition 
occurred long after Big Three had supplied the subject data 
to the Commission. Accordin ig Three's response could 


not have been in conjunction with a Commission investigation 


concerning the captioned cause, or in connection with adju- 


dicative action pertaining thereto. Accordingly, the data 
submitted by Big Three is neither relevant nor material to 
such cause. Big Three should have the right to contest as 
relevant or material to this proceeding any document and 
all data it supplied in connection with File No. 741 0005. 
Big Three respectfully submits that Respondents’ request for 
access to such information should be denied, and that an 
order should be entered prohibiting complaint counsel from 
disclosing to Respondents any documents, responses, or other 
data furnished by Big Three to the Commission in File No. 
741 0005. 
iil. 

In the alternative, and only in the event it is determined 
that some of the data so subuitted by Big Three should be 

available to Respondents in connection with adjudication 
of the captioned cause, Big Three respectfully submits that 


the following protective relief should be granted: 


A. Pursuant to Commission Rule 3.45, all such data and 


documentation submitted by Big Three should be made subject 


| 

to an in camera order, and should not be made public; further, 
Respondents' counsel should be permitted to review such 
documentation for the sole, limited purpose of utilizing 
same in this adjudication, and should be prohibited from 
making copies thereof. Big Three has previously expressly 
advised the Commission that disclosure of such documentation 
and information to its competitors would be most harmful to 
Big Three. Respondents, particularly Airco, are competitors 
of Big Three; and 

B. An order should be entered directing that only coun- 
sel of record herein may review such documentation, and that 
Respondents, non-parties, and other counsel be prohibited 
from reviewing same; and 

; C. An order should be entered directing that the 
following matters be excised or deleted from all data submit- 
ted by Big cheese weber to its examination by Respondents' 
counsel: 
All names of Big Three's customers; 
All contract prices, amounts and volumes; 


All information pertaining to volume and 


value of industrial gas produced by Big 


Three; 
All information pertaining to the capacity 


to produce industrial gas possessed by any 


and all of Big Three's facilities; 
All information pertaining to processes, 
formulas or procedures utilized by Big 
Three in the production of industrial gas; 
All information pertaining to Big Three's 
sales of industri 
All information pexstaining to the cost to 
Big Three of producing Lidaetiezas 
All information pertaining to Big 
plans for expanding or reducing its 
duction and/or distribution of indus 
gas 
All information concerning the cost con- 
structing any of Big Three's plants other 
facilities. 
7 
Iv. 
In connection with this Application, counsel for Big 
Three respectfully requests permission tc appear and be 
at the pretrial conference to be conducted on April 17, 1 
WHEREFORE, PREMISES CONSIDERED, counsel for Big Three 
Industries, Inc. respectfully requests that the Administrative 
Law Judge enter an order (a) denying Respondents' application 


r access to documentation and data previously furnished by 


Three to the Comnission in connection with File No. 741 
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0005, such order to prohibit complaint counsel from disclos- 


ing to Respondents or their counsel any of such documentation 


u 


or, in the al native, for entry of orders expressly grant- 


the protective relief set forth in III A, B and C, above; 


for an order granting Big Three's counsel leave to appear 
be heard at the pretrial conference on April 17, 1974. 


Respectfully submitted, 


. j 1 i 
Le) Ana A 
Willis Witt 
510 Gulf Bui 
Houston, Texé 


223-4151 


Counsel for Big Three Industries, 


APRIL ll, 1974 

OF COUNSEL: 

LIDDELL, SAPP, ZIVLEY & BROWN 
510 Gulf Building 


Houston, Texas - 77002 


223-4151 
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Attormeys at Law 
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Cleveland,Ohio JAMS 


(216) €21-G40¢ 


April 9, 1974 


pierreseg? 


Pennsylvania Ave., N.W. 
20580 


Re: Docket No. 8955 
British Oxygen Company, Ltd., et al. 


igce Barnes: 


Enclosed please find the Motion of Burdett Oxygen Co. of 


1, Inc. ("Burdett"), not a party in the above matter, for a 


ve Order, submitted upon being advised of the motion of BOC 
ts for a subpoena duces tecum for the production of confidential 
heretofore delivered by Burdett to the Federal Trade Commission. 


In response to the demands of the Federal Trade Commission, 
turned over proprietary and business information of a highly 
confidential nature, the disclosure of which would be detrimental and 
damaging to the company, especially if placed in the hands of its com 
petitors, most of whon are much larger and economically much more 
powerful 


Included among the information which was disclosed are 
f confidential reports filed with the Bureau of the Census, and 
have been advised are deemed to be privileged under federal 


These were disclosed to the FTC after being advised that the 
basic books and reports from which the reports were prepared would be 
Subpoenacd at the trial. The company felt compelled to comply with this 
request because its business is so thinly staffed with executive and 
administrative personnel, as compared with other and more significant 
factors in the industry, that the burden of responding to such subpoenas 
would constitute an extreme hardship to the company and its employees, 
and é wy to its business endeavors. Burdett is, by comparison with 
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/ The Hon. Ernest G. Barnes 


the respondents and with other major mant acturers in the compressed gas 
industry, a small regional manufacturer | >erat 1g primarily in Ohio and 
neighboring states. 


We feel that the confidential information disclosed to the 
FTC should not under any circumstance be revealed to a competitor or poten- 
tial competitor, or to any representative of same. We are fearful that 
even a protective order limiting disclosure to non-operating personnel 
would be inadequate. The burden of pursuing its legal remedics against 
larger and more powerful competitors would likely be so costly as to 
cause it irreparable injury and render it substantially without an ade- 
quate remedy. We also believe that none of the material submitted by 
Burdett can have any measurable effect on the issues of this case, 

Accordingly, we respectfully urge that the material submitted 
by Burdett not be made available to any representative of the respondents 
or of any other compressed gas manufacturer, 


Very truly yours, 


Jordan Cc. Band 
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MOTION OF BURDETT OXYGRN CoO, 


ON serene ernie 


ULNER, BERNE, LARONGE ,GLICKMAN & CURTIS 
Attorneys for Movant 

Burdett Oxygen Co. of Cleveland, Inc, 
1100 Keith Building 
Cleveland, Ohio 44115 621-8400 


Jordan C. Band 


Of Counsel 
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BOC FINANCIAS, co: REO: LATION, 

BOC HOLDINGS, INETED, 
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AIRCO, NCO 
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Docket No. 8955 


TO: HONORABLY EpNEST G. BAR 
Administrative — Tee 


MOTION eer BuPonrn 


Movant, Burdett Oxygen Co. of Cleveland, inc., ob= 
© 
jects to the Motion Of BOC Respondents for Subpoena Duces Tecum 
insofar as it pertains to the production of documents submitted 
by Movant to the Federal Trade Commission ('FTC") and moves for 
an order that the FTC not produce said Gocuments on the grounds 
that said docunents contain secret and confidential Opsrating 
information concerning Movant's sales, production and distribu- 
tion of industrial gases, the disclosure of which would cause 


* . Be . « 
great and irreparable competitive harm and injury to Movant 


within the industrial gas industry 


In the alternative, if the Court determines that lir- 
ited discovery should proceed, Movant requests an order that: 


ae The documents be made availeble for 
inspection only by a disinterested 
person desiqnated by the Court to 
summarize the information contained 
therein; 


No document shall be reproduced or 
copied in any manner; 


No document or information extracted 
therefrom may be made available to 

any operating personnel of any Respon- 
dent. 


Any information extracted from said 
documents shall not be used for busi-~ 
ness OY competitive purposes, but 
solely by trial counsel in the ne- 
cessary preparation of the defense, 


The documents shall be held by the 
Administrative Judce, under seal, 
with access thereto being pormitted 
only upon order of the Administrativea 
Judge and by the person so desig- 
nated by him, 


tf 


BRIEF 


Respondents The British Oxygen Company, Limited ("BoC"), 


9 BOC Financial Corporation, BC7 Holdings, Limited and British 


Oxygen Investments, Limited (collectively the "BOC Respondents") 
have moved for the issuance of a Subpoena duces tecum requiring 
production of documents in the possession of the FTC. The doc- 


uments sought are those which the FTC had requested from various 


Q 
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companies, including Novant, inc’dent to an investigation of 
the industrial gases industry. In compliance with demands of 
the FTC, Movant supplied certain secret and confidential doc- 
uments concerning its sales, production and distribution of 
industrial gases within the industry. BoC Respondents, corm-= 
petitors of Movant, now seek disclosure of those documents which, 
if allowed, would cause irreparable competitive harm and injury 
to Movant within the industrial gases industry. 

In the action presently before the Commission, the 
FTC, pursuant to various provisions of the Antitrust Laws, is 
attacking the proposed acquisition by BOC Respondents of cer- 
tain shares of stock of Airco, Inc. on the grounds that to allow 
the acquisition would Substantially lessen competition, tend 
to create a monopoly and/or result in an unreasonable restraint 
of trade in the industrial gases industry within the United 
States. Movant, although a competitor within the industrial 
gases industry, is not a party to the action and, therefore, 
to allow BOC Respondents! Motion would result in their gaining 
access to confidential information concerning Movant's opera- 
tions which, conceivably, could result in future competitive 


gain to BOC Respondents and irreparable competitive harm and 


injury to Movant. Accordingly, Movant objects to BoC Respon= 
bo ’ 


* 270 


dents’ Motion and seeks, by an order, protection of its con- 
fidential documents presently in the possession of the Frc, 

In support of Movant's position, it is clear that 
where a court is satisfied in a particular case that the need 
for discovery is not greater than the compelling need to main- 
tain the secrecy and confidentiality of certain commercial 


f 


information, it may make an order that such information not 
be disclosed. Korman v, Nohile, 18: Ops Ves CW. Ds 
1960); DeLona Corn. v. Lucas, 138 F. Supp. 805 (8.D. N.Y. 1956)'+ 
Gordon, Wolf, Cotren Co, Vv. Indevendent Nalvah & Candi 
Fed. Rul. Serv, 34,621 (650) 1:¥, NEES.) a 
Even if a need for disciosure is determined to be 

present, it is equally clear that a court may make such orders 
as may be necessary to protect the confidentiality and secrecy 
of the information sought to be disclosed. Such orders have 
specifically heen granted in cases where, as in the instant 
action, Lt was necessary to protect witnesses not parties to 
the suit from general disclosure to competitors of informa- 

documents concerning pricing, [Uinta 012 Refining 


Co. ve. Continental O11 Co.) 26 PRD. 196 (D. Utah 1964); Covey 
tah Ee Nae deel iw nde a AL ke ed pnt 


Oii Co. v. Continental Oi1 Co., 340 F 2d. 993 (10th Cir, 4955) ], 


cy 


sales and profits [United States v. pevar Bros, Cos, 193 
a EE TOS CO 


254 (S.D. WY. 1961); Hocing Airolane Co; ¥v, Coggeshall, 280 
a REE 


Ff) 20.) 654 (OC. -ere, 6 and other 
Airplane Co. v. Cocqeshall, supra). 

With regard to the foreqaine, courts have limited 
G@isclosure and/or protected the confidentiality of commercial 
information by granting the following orders: 


That information may be astanisoigirrgi to arenes 
sel only and that counsel not di 
information tc their clients. 

Plate Sunoly Co. v. 418 

Ti fea, Boi. Serv. 33.515 (2.0 


That no copies ox reproduction of docu- 
ments be allowed and that the information 
contained therein not be used for any 
purpose other than prepcration of the 
defense. United States v. American On- 
tical Ci. 37 Falsu. out G rT Pee Cote te 1566)3 
United States v, Lever Dros, 193 F. Supp. 


35 4 (3. Ds Ls ia | 29. 5 lnm 


That the documents be held under seal with 
access thereto enly upon order of the judge. 
Covey O31. CO... Ve Cones nental. O21 'Co.,. 340 


Fo2d. 993 (10ch Cir. L905). 


That spas e be limited to a ae 
third pers Wie would reveal only 
figures mary compari antaes 
ing underlying data. United Parce) 

Vv. Federated Dan't, 

Ndi, serv. . cea «ae ie : 

Crystal Suaar Co, v. Cuban-American 
COs, 22 Feo, MOL, Beeve Zen, 3. ae a 
1956). 


Accordingly, in light of the foregoing, Movant re- 
spectfully requests an order protecting the disclosure of the 
documents presently in the possession of the FTC and denying 


BOC Respondents’ Motion; or, in the alternative, if it is de- 


termined that linited discovery should proceed, Movant respect- 


we 


not be copicd or reproduced, 
access thereto permitted only upon 
ordex he Administrative Judéye and (4) that any information 


extracted from said documents n be disclosed for any business 


or competitive purpose, 


By 


Jordan C. Ban 


Attorneys for Movant 

Burdett Oxygen Co. of Cieveland, In 
160 Kerth Building 
Cleveland, Ohio 44115 621-8400 


Cleveland, Ohio 
April 9, 1974 
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KIRKLAND & ELLIS 
PRUDENTIAL PLAZA 


CHICAGO, ILLINOIS GOGO! 
TELEPHONE WASHINGTON OFFICE 
3i2 726-2029 Kinncano, C.us & Rowe 
177G & STREET, N Ww 
TELCH WALHINGTON,D C 2000€ 


25-436) March 29, 1974 202 833-8400 


Honorable Ernest Barnes 
Assistant Chief Judg 
Federal Trade Commission 
Star Building 
Washington, D. C. 20580 


Re: Docket 


Dear Judge Barnes: 


On behalf of our client Cheme 
we wish to record our objection to the 
British Oxygen and Airco for the production of certain 
Chemetron documents in the possession of Federal 
Trade Commission. As you are aware, the val Trade Com- 
mission obtained numerous Tews and ecuneines from 
Chemetron pursuant to a letter of ss dated August 20, 
1973. These documents were Subnicend to the Commission 
voluntarily on the understanding that they would not be 
disclosed to competitors of Chemetrun. Obviously, dis- 
closure to British Oxygen and Airco falls outside of that 
understanding. 


Since the information provided by Chemetron is 
clearly of a confidential nature, British Oxygen and Airco 
should not be entitled to examine those documents. bMore- 
over, I have been advised by Mr. Purcell that the Commis- 
sion's staff does not plan *7 utilize any of the informa- 
tion provided by Chemetron in support cf its complaint 
against British Oxygen and Airco. In view of this, there 
would appear to be no necessity for British Oxygen or 
Airco to examine our documents. 


a 1?4 


KIRKLAND G&G ELLIS 


Honorable Ernest Barnes 
March 29, 1974 
Page Two 


If a prehearing conference is scheduled on this 
question, we would appreciat? the opportunity to restate 
our position. By copy of this letter, I an asking 2 
cell to keep us informed of the place ana ime of such 
prehearing conference. 


My 
wil 


Sincerely yours, 


z 


John P. Lynch 


JPL/} lb 


cc: Donald Purcell 
George J. Wade, 
Jay H. Topkis, 
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The Honorable Ernest Rarnes dO BusAKOTONA-CHO 
Administrative Law a 

Federal Trade Commissi 

“101 Pennsylvania Aven 

com 7117 

Washington, D. C. 


Re: In ‘the bish Oxys 
DOCKET Ii 8955 


Dear Judge Barnes 


We are attorneys fo 
(LA Corp.). In response to 
ceived from the Federal Trad ; 
answered an extensive questionnaire 
copies of nunerous document 
the industrial gas business 
of an extremely sensitive ll gl n 
ness of LA Corp. and its subsidiaries 
is disclosed to competitors. All of 
the FTC on the understanding at 
confidential and not disclosed 
advising us as attorneys for 
so that we would have an opportuni ad LC take such steps 
necessary to protect the confide of the material. 


In oer with der panding with the FTC, we have 
“een advised that a subpoena di cum may soon |} issued re- 
,uiring the FTC to deliver such material Oo British Oxygen Company, 
Limnited for their review in  Benneer sen with she above matter. In 
connection therewith, we that 


before Your Honor signs any such 1D we be given an 
opportunity to be heard on the questi f whether such 
subpoena should be issued; or , 


before Your Honor renders any decision concerning the 
of the subpoena duces tecum on any motion which mignt 
with respect thereto, we be heard on such motion with 
to the material supplied by LA Corp.; or 


o7q 


on 


Lexi 


uv } 
1OrK, 


A ] 77 
a ae 
COUDERT BROTHERS WASHINGTON 
ATTORNOYS AND COUNSELLO Se ee 
PAN AMERICAN 


200 PARK AVE 


Panis, & 
S2 AVENUE OES Cran 


LONDON. £7 
> 33300 NEW YORK, N Y i 335 FENCHUR 


CABLE ADORESS 19640 BRUT 
RUE BCL LIARD 


THEQUOC NEW YOR al 
A ri} 

E alle HONG KONG 
TELLER 6 DES VOEUK RPO CENT may 


ACA 224373 
SINGAPORE | 


#1? 424736 CuULo vi ROBINSON POA 


TORTO iC 
TANAKA TAMAr 


DAKOTOHIRA 


110] 
Room 
Wasni 


conve 
of Li 

on or 

why the iss 
quested by 

in this case. 
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of Liquid Air Corpc 


We understa: 
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UNITED STATES OF AMERICA 
BEFORE FEDERAL TRADE COMMISSION 
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In the Matter of 


BRITISH OXYGEN COMPANY, LIMITED, 
BOC FINANCIAL CORPORATION, Docket No. 8955 
BOC HOLDINGS, LIMIT=D, 

BRITISH OXYGEN INVESTMENTS, LIMITED, 

AIRCO, INCORPORATED. 
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OPPOSITION OF LIQUID AIR, INC, 
TO BOC RESPONDENTS! MOTION FOR 


SUBPOENA DUCES TECUM 


COUPERT BROTHERS 

Attorneys for Liquid Air, Inc. 
200 Park Avenue 

New York, New York 10017 

. (212) 973-3300 


E. A. Dominianni 
James M, Rhodes 


Of Counsel 
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UNITED STATES OF AMERICA 
BEFORE FEDERAL TRADE COMMISSION 
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In the Matter of 
BRITISH OXYGEN COMPANY, LIMITED, 
BOC FINANCIAL CORPORATION, Docket No. 8955 
BOC HOLDINGS, LIMITED, 
BRITISH OXYGEN IIVESTMENTS, LIMITED, 
AIRCO, INCORPORATED. 


To: The Honorable Ernest G. B 
Administrative Law Judge 


OPPOSITION OF LIQUID AIR, INC. 

TO BOC RESPONDENTS! MOTION FOR 

SUBPOENA DUCES TECUM 
* Liquid Air, Inc. ("Liquid Air"), not a party in this 
proceeding, through its counsel, appears specially and hereby 


opposes the motion of British Oxygen Company, Limited ("BOC") 


and other BOC respondents for issuance of a subpoena duces tecum 


requiring production of certain documents by the Federal Trade 


Commission ("the Commission"). In the event any such disclosure 
or production is ordered, Liauid Air requests a stay of such 

disclosure or production of any Liquid Air documents in order to 
permit a petition to the Commission to prohibit such disclosure, 


or for a protective ordc~, or for other appropriate relief. 


0) 4 180 —. 


On August 22, 1973, Liquid Air received a letter 
dated August 20, 1973 from the staff of the Bureau of Com- 
petition of the Commission, specifying 34 broad requests for 
voluntary production of information in connection with the 
Commission's investigation of trade practices in the 
industrial gas industry, as well as requesting direct access 
to Liquid Air files containing 18 specified categories of 
documents (File No. 741 0005).* Liquid Air undertook to 
cooperate with such request for voluntary production of 
documents and information, upon the express understanding 
that all such information produced to the Commission would 
receive confidential treatment and handling. 

Thereafter, Liquid Air supplied information in 
response to the Commission's aforementioned 34 requests by 
letters dated September 13, 1973 and November 15, 1973. It 


also permitted access by the Commission staff to certain of 
‘ 


* The breadth of the requests has been recognized by Complaint 

Counsel: 

ra "The specifications contained in the voluntary reauests 

‘ for information and for access to company files that were 
employed by the Commission staff in the course of its 
ongoing investigation of the industrial vas industry vere 
by necessity desimmed to be general and extensive." 
(Complaint Counsel's Opposition to BOC Respondents '! 
Motion for Subpoena -Duces Tecum at 5). 


* . * ? * 


“'h2 specifications in the prior Commission voluntary 
requeS-s . . .« were as previously rentioned broad and 
extensive. The scope of the specifications in the Com- 
mission voluntary requests were particularly broad. Those 
specifications were desimned to be comorchensive, and 
accordingly embraced broad general categories of information," 


{at 6-7). 
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its files, located at its corporate offices, and from which 
files the Commission attorneys designated certain documents 
for copying. Copies of such documents were duly made and 
forwarded to the Commission. (All of such documents and 
information thus voluntarily furnished by Liquid Air to the 
Commission is referred to hereinafter as "the Liquid Air 
material",) 
On February 26, 1974, the Bit ete issued a com- 
_Plaint in the instant proceeding, challenging a proposed 


acquisition of a portion of the capital stock of Airco, 


Incorporated by BOC, 

Subsequently, on March 19, 1974, counsel for BOC 
moved for the issuance of a subpoena duces tecum to the 
Commission requiring the production of certain documents 
and information by the Commission from its investigatory 
files, including certain of the Liquid Air material. Speci- 
fically, the subpoena would call for the production of 
certain books, papers and documents described in five speci- 
fications, including the following: 

"le Each document produced by any company during 

’ the Commission's investigation of the industrial gas 
industry pursuant to items 1 through 5, 9, 43, 14, 36 
through 18, 24, 32, and 33 of thc Commission's reauests 
for the production of documents jn that investigation, 

a sample of which is attached hereto as Exhibit A. 
"2. Each document obtained by the Commission during 


the course of its investization of the industrial e 
industry pursuant to items 1 through 3, 6 through 8, 20, 


Ls2 


11, and 14 throuch 16 of the Commission's request 
for access to files appearing at pages 6 and following, 
of Exhibit A hereto. 

The foregoing specifications would require the pro- 
duction by the Commission of much of the Liquid Air material, 
which was only produced to the Commission voluntarily on the 
understanding that it would be accorded confidential treatment. 
In particular, Specification 1 would reauire disclosure and 
production to BOC of certain of the Liquid Air information 
compiled from confidential business records and provided in 
response to the Commission's requests, while Specification 2 
“would require disclosure and production of certain of the 
documents selected by the Commission staff after receiving 
the requested access to Liquid Air files. Certainly it was 
never envisioned by Liquid Air that any of the material thus 


voluntarily produced in a spirit of cooperation with the Com- 


mission might be surrendered to its competitors. 

This prospect of disclosure is viewed with grave 
concern by the management of Liquid Air, since the subject 
documents and information are extremely sensitive. In the 
first instance, the request for subpoena which would compel 
such disclosure does not satisfy the minimum requirements 
regarding relevance, specificity and reasonableness. As 
noted in Complaint Counsel's Brief in Opposition tc Issuance 
of the Subpoena Duces Tecum, the BOC respondents' request 


4s deficient in light of Rule 3.36 of the Procedures and Rules 


a : 
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of Practice of the Commission. Thus, there is a threshold 


question concerning whether the request is even properly 


drawn. This is particularly true in light of the statement 


by Complaint Counsel that it has no intention of using any of 


the documents contained in its investigatory files for any 


purpose at the trial of this case (Complaint Counsel's Brief 
at 12). 


Much more significant, however, are the disastrous 


anti-competitive consequences which would result from dis- 


Closure of the Liquid Air material. As noted hereinabove, 


‘the Liquid Air material which would be called for by the 


subpoena consists either of (1) information submitted in 


response to certain specific requests, which was compiled 


from confidential documents and sources, or of (11) con- 


fidential documents selected for copying by the Commission 


staff. Such confidential information and documents are 


accorded the most stringent confidential treatment by Liquid 


Air under company practice, being maintained under strict 


security with extremely limited rights of access. Such 


handling is necessary in order to prevent unauthorized dis- 


Closure and attendant harm to the company. 


= 


Correspondingly, disclosure of either the Liquid 


Air information or documents under this Subpoena would 


result in even more direct and serious harm. With respect 


4 184 


to the information submitted which would be disclosed under 
Specification 1 of the subpoena, examples of such irreparable 
competitive harm are legion. For instance, the subpoena 
would compel production of capacity and cost data provided 
under requests 1 and 2. Since facts relating to unit cost 
of production and capacity, to a significant extent, control 
marketing policy in specific markets and affect pricing, 
such information would serve to disclose vital, desirable 
data which would be extremely valuable and useful ‘rom the 
point of view of a competitor, as opposed to litigant in an 
-anti-merger proceeding. Similar and equally sensitive data 
would be disclosed from production of the reports supplied 
under the Commission requests 32 and 33, which reports receive 
the most confidential handling from the governmental agencies 
involved. On the other hand, if the BOC respondents really 
require such information for the industry as a whole, it is 
our belief that such aggregate information is available from 
the Department of Commerce. 

Similarly, disclosure of Liquid Air documents 
would cause great competitive harm if produced under Speci- 
fication 2 of the proposed subpoena, as is evident from a 
listing of the categories of documents which could be included 
under the respondents' subpoena: 

"). Activities and policies of your company 


relating to the production and marketing of industrial 
gas. 


e 
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"2. The production and marketing actions of other 
{ Seeluting potential) producers and distributors of 
dustrial gas products. 


3. Marketing actions of your company relating to 
other producers of industrial gas and/or their 
distributors, 


* * * 


"6. Analysis of national or regional markets in 
the industrial gas industry, 


7. Reports or information provided to and/or 
received from each and all extra company production 
or marketing research organization. 


8. Plans for expanding or reducing the company's 
production and/or distribution of industrial gas pro- 
ducts, 


* + i x 


"10. Construction of pipelines to distribute 
industrial gas products. 


ll. Tendering bids, by your company and other 
producers of industrial fas products, to customers 
purchasing industrial gas products by pipeline, 


* % - % 
e 


"14, Return on investment, stockholders equity, 
and net sales for each industrial @as product. 


15. Construction of each plant producing 
industrial gas products. 


16. Acquisitions and/or Joint ventures relating 
- to the production, distribution, and sale of industrial 
gas products," 

Decuments produced under the foregoing include pro- 


spective plans respecting market Studies, operational plans, 


customer evaluations and sales and pricing analyses and 


0 


statistics. Such documents would disclose competitive plans 
and facts which would not only be rendered valueless with 
disclosure, but would cripple Liquid Air indefinitely as a 
viable competitor to such large firms as Airco. 

In brief, disclosure or production of the Liquid 
Air material in the form provided to the Commission would do 
great competitive harm by permitting executives of respondents 
in this proceeding to peruse and examine sensitive data, as 
well as to gain intimate working knowledge of the competitive 
plans and programs of Liquid Air, thus crippling Liquid Air 
as a competitive force in the 4ndustrial gas market. This 
seems to be an anomolous result in an anti-merger proceeding 


designed to prohibit and cure structural concentration. Such 


disclosure would serve to effectively disarm Liquid Air for 


the foreseeable future; its preparations and studies would be 
rendered worthless with disclosure and its investment in them 
would be irretrievably lost. Correspondingly, disclosure of 
sensitive capacity and cost information and other production 
data would have a chilling effect on competition which Liquid 
Air might have otherwise teen able to offer. Respondents 
should not be permitted to obtain by subpoena valuable com- 
petitive information which, in the exchange, becomes valueless 
to Liquid Air and, moreover, works considerable harm. 

Nowhere in the material submitted by the BOC respon- 


dents is there set forth particular reasons and the need for 
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access by BOC to such competitively sensitive material. If ~ 
market summaries, overall sales data, general locations or pro-~- 
duction facilities and other general industry-wide statistical 
data is required, BOC should be required to make a showing of 
need for such material relating to individual competitors as 
distinguished from overall compilations of tndustry data. The 
raticnale for BOC's course of action to the contrary seems 
clear. The action by the Commission im this case has given BOC 
a tailor-made opportunity to gain access to information on and 
documents of industrial gas competitors in the United States 
which BOC could otherwise never assemble, even with a battery 
of economic investigators working full time for years. 
Therefore, while we recognize BOC's right to broad 
discovery in this very important matter, its request goes far 
beyond what would be normally classified as extraordinary. 
BOC intends to gain competitive advantage by its motion. 
Accordingly, care must be taken to protect the property of 
competitors. i 


* BOC is no stranger to the 4ndustrial gas b’siness. 


It hes knowledge of plant capacities, desirable plant locations, 


and market practices common in the industry. In addition, BOC 
has available all of the operational expertise of Airco 
executives. Surely, Airco executives are knowledgeable with 


respect to common business practices existing in the industry. 
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It is impossibic to understand how information respecting 
Liquid Air plant capacities and marketing strategies will be 
helpful to BOC in this proceeding. To the contrary, with 
such information, BOC will not advance its defense to the 
FTC complaint, but will substantially enhance its competitive 


position. 


In light of this, Liquid Air must oppose disclosure 


of its material in its present form, and urges that the request 
of the BOC respondents for issuance of a subpoena duces tecum 
be denied. 

In the alternative, and since the Administrative 

Law Judge has discretion to provide terms and provisions for 
the production of materials under a subpoena duces tecum 

(see Procedures and Rules of Practice of the Commission §§ 
3.33(d), 3.36(c)), Liquid Air requests that a hearing be held 
to ascertain whether practicable alternative methods to dis- 
closing such information are available. At the minimum, it 

is the position of Liquid Air that the following safeguards 

be adopted in a protective order governing confidential treat- 
ment of its material in this proceeding: 

1.) BOC be required to eetebiten that the data of 
particular companies is necessary rather than compilations 
of industry statistics. To the extent and in the likely 
event such burden is not met, then at BOC's expense the 


following should be observed; 


2.) furnishing of confidential data of all com- 
panies in the industry to a disinterested accounting firm 


for compilation of det 
against separate disc 
Liquid Air or any oth 


grremate to insure 
separate data of 


ai 
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r 
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3.) plaéing 211 information called for by the sub- 
poena in a confidential file to be maintained at the 
Commission under strict security during tie course of 
this proceeding and allowing review of the material only 
in such location by the indevendent accounting firm 
performing the compilation; and 


4.) discussion of details my the independent account- 
ants to be limited to counsel of record for the respondents 
only with respect to marke handebiax, 


Pending resolution of these matters and further 
hearing upon them, Liquid Air urges: 


1.) that Complaint Counsel b: prohibited from 
disclosing or producing any material of Liquid Air to 
the respondents; 


2.) that in the event of any order of the Admini- 
strative Law Judge permitting disclosure or productic: 
of Liquid Air material, that Liquid Air be so notified 
and given five working days to petiticn the Comnissicn 
to prohibit such disclosure or for a protective orcer, 
or for other aopro er pas elief, with such notification 
to include written icaticn of the documents and 
material proposed to isclosed or produced; and 


3.) that, provided Liauid Air shall petition the 
Commission as provided in (2), that disclosur2 or pro- 
“duction of any Licuid Air material shall be stayed until 
ten days after the Commission rules on such petition. 

~ For the foregoing reasons, counsel for Liquid Air 
request that the motion of BOC respondents for issuance of a 


, Subpoena duces tecum be denied in its entirety. 
Respectfully submitted, 
/s/ E. A. Dominianni 
E. A. Dominianni 


April 11, 1974 /s/ James M. Rhodes 
James HM. Rhodes 


Counsel for Liquid Air, 
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LIQUID CARBONIC CORPORATION 


ture 
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Subsidiary of Heuston Nau 


13% SOUTH LASALLE STREET + CHICATO LLINOIS GO ’ 


R.W DUDLEY 
VICE PMEBIOENT & 
GENERAL COUNSEL 


Honorable Ernest Barnes 

Administrative Law Judge 
Federal Trade Commission 
Washington, D. C. 20580 


Re: In the Matter of British 
Oxygen Company, Limited, 
DET. No. &955 


Dear Judge Barnes: 


We have been informed that certain of the Respondents 
in the above proceeding have filed a motion for the 
issuance of a subpoena duces tecum directed to the 
Federal Trade Commission to obtain documents submitted 
to the Commission by third parties. The purpose of 
this letter is to express the opposition of Liquid 
Carbonic Corporation, one such third party, to this 
motion. 


1. The informacion sought was voluntarily sub- 
mitted on a confidential basis. By letter from the 
Federal Trade Commission dated August 31, 1973, Liquid 
Carbonic Corporation was requested to furnish informa- 
tion and documents responsive to thirty-two specifica- 
tions. Although most of the material sought was 
extremely confidential business information, in the 
nature of trade secrets, voluntary compliance with 
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Honorable Ernest Barnes Page 2 


this request was made on December 7, 1973. If 
Respondents' motion is granted, all materials respon- 
Sive to twenty-one of the specifications, and materials 
responsive to three additi nal specifications, will be 
disclosed to Respondents, wi» are competitors of Liquid 
Carbonic Corporation. 


The confidential business information submitted 
to the Commission, and now sought by Respondents, in- 
cluded information as to production capacities, plant 
capacity, total dolizr volumes of sales of specified 
products and volume of sales to specific classes of 
trade. Because of the confidential nature of this 
information, it was submitted on the understanding 
that it would be given confidential treatment. Our 
counsel's transmittal letter, a copy of which is 
attached hereto, pointed out that "preserving the 
confidentiality of strategic information is particu- 
larly significant in the light of the fact tha 
Liquid Carbonic Corporation is a very small faccor in 
this industry attempting to establish a viable market 
position, which effort would be severely injured if 
its larger competitors, accidentally or otherwise, ob- 
tained access to its confidential information." 

This prospect of compctitive injury will become a 
reality if Respondents’ motion is granted. Considera- 
tions such as the above have led the Commission and 
the courts to protect third party sales information 
from disclosure to competitors. See, e.g., F.T.C. v. 
continental Can Company, 267 F. Supp. 713, 716 (S.D. 
N.Y. 1967). 
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Release of the materials will not only injure 
Liquid Carbonic Corporation, but will also impair the 
public interest in the gathering of information. For if 
Respondents are given access to the materials voluntarily 
produced by Liquid Carbonic Corporation, we, and no 
doubt a number of other companies, will be extremely 
reluctant to comply with any future Commission informa- 
tional requests, This overriding public interest was 
recognized by the Commission in Texas Industries, Inc., 


Dkt. 8656, 1965-1967 CCH Trade Reg. Rep. para. 17,253, 


O Wile | O 
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wherein a respondent's motion for the production by 
the Commission of reports submitted by third parties 
was denied (at 22,352): 


The Commission's ability to conduct a sound 

and comprehensive industry-wide inquiry in 

the cement industry and complete it with 
reasonable expedition is likely to be seri- 
ously impaired by releasing the Special Reports 
obtained in the inquiry for use in adjudicative 
proceedings such as the present one. Such re- 
lease would be likely to engender resistance 

on the part of the companies filing the reports 
to further requests or demands by the Commission 
for information, and to seriously retard volun- 
tary ana constructive collaboration between 

the Commission and the industry in obtaining 
facts and data necessary to the industry-wide 
inquiry. For much of the information contained 
in these Reports is highly confidential, and the 
parties filing the Reports would be extrenely 
reluctart to see such information find its way 
into the hands of competitors, or into the public 
record of this adjudicative proceeding. The 
substantial coo,eration the Commission has 
received from the reporting companies reflects 
in part, we have reason to bwlieve, their ex- 
\pectation and understanding that these Reports 
would not be released for the use sought in the 
present motion for production. 


The same considerations dictate that Respondents' 
pending motion be denied. 


Beyond general policy considerations, there is 
also an express statutory prohibition against dis- 
closure of information of the type involved here. 
Section 6 of the Federal Trade Commission Act, which 
empowers the Commission to conduct investigations of 
the kind involved here, also prohibits the publication 
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f "trade secrets and names of customers." (15 U.3.¢, 

46 (F)). The information involved here comes within 
the trade secret category, for, as the case law has 
recognized, a trade secret "may consist of any formula, 
pattern, device or compilation of information which 
gives him an opportunity to obtain an advantage over 
competitors who do not know or use it." Future Plastics, 
Inc. v, Ware Shoals Plastics, Inc., 340 F. Supp. 1376, 
1383 (D.S.C. 1972). Certainly the information dis-= 
close’ vy Liquid Carbonic Corporation, involving as it 
does sales and production data, falls within this 
accepted definition of trade secrets. 

The entry of a protective order would not serve 
to protect Liquid Carbonic Corporation's interests. 

We of course do not mean to impugn the integrity of 
Respondents' counsel; however, it is an unfortunate 
fact that materials thought to be safeguarded by 
protective orders have in the past been innocently 
spread of record through sheer inadvertence. Liquid 
Carbonic Corporation should not have to assume this 
risk, 

2. Respondents' motion does not satisfy the 
requirements of the Commission's Rules of Practice. 
The applicable Commission Rule, 8&8 3.36(b), states 
that a motion for the production of documents held 
by the Commission "shall contain a statement showing 
the general relevance of the material, information, 
or testimony and the reasonablness of the scope of 
the application, together with a showing that such 
material, information, or testimony is not available 
from other sources by voluntary methods or pursuant 
to §§ 3.33 - 3.34."' Respondents have failed to 
satisfy any cf these requirements. 


With respect to relev-nce, Respondents make no 
effort to explain in what respect documents called 
for by its proposed specifications have a bearing on 
this proceeding. Instead, they make the conclusory 
and cryptic assertion that the relevancy "cannot be 
questioned, as we are seeking only that which complaint 
counsel have already determined is relevant and are 
seeking far less than complaint counsel have deemed 
reasonable," (Respondents! Motion, p. 3) In fact 
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Honorable Ernest Barnes Page 5 


much of the information involved, e.g. sales to 
industrial accounts (specification 4 of Exhibit A 

to the Motion), sales to distributors (specifica- 

tion 5), and exchange agreements and volumes (spec- 
ifications 13 and 14), appears to be wholly irrelevant 
to the issues of this litigation. Surely Rule 3.36 
contemplates a more substantial showing of relevance 
than Respondents have provided. 


We respectfully request a copy of the Order 
disposing of the pending motion be served upon us. 


Sincerely, 


LIQUID CARBONIC CORPORATION 


DiXiley 
RWD/ jb Vice President “& General 
Counsel 


ce: Jay H. Topkis, Esq. 
+ K. Keith Thurman, Esq. 
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Federal Trade Commission 
Washington, D.C. 20580 


Attn: Charles A. Tobin, Secretary 


Re: Third-party objection to subpvena duces, tecum 
Docket No. 8955 
In the matter of Bi 
Your File No. 741 )005 
Our client ic O 


SH OXYGEN 210 7 et as 


xygen Company 
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Gentlemen: 


We represent Pacific Oxvge moany, which suyp 
a of documen 5 fF Competition 
TAS OP ee aS x phi S 
subpena to apoear at the FTC. A good faith effort was 
to fully suvsly all intormata 
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We were advised by telephone on . 
Rhett Krulla of your agency that the dGocun 
our client are the subject of a subpvena 
Co. matter and the FTC is resisting t! 


We would like to join the FTC in objecting to the 
subpena because the subject daha ogi a detailed 
picture of most aspects of Pacif ‘'s business and 
revealing this information could Le it at a rie aie 
disadvantage. As stated in our letter of Seotember 21, 73 
which accompan nied the documents, they were submitced in 


strict confidence. 


a In the event that the rulina compels co mp1i ance with 
the subpena, our client would desire a peoee ctive order 
limiting inspection of the subject documents to the counsel 
for the parties (with any attorneys who are also officers or 


Girectors of the parties weing excluded). 
Thank you for your consideration of this matter. 
Respectfully submitted,/ 
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Charles A. 
Secretary 
Federal Trade Commission 
Washington, 6. Cc. 20580 


Tobin, Esquire 


Re: Limited, 


British Oxyaen Company 
eee eol VAS -OMpan 


Gt al., Docket Na. 


Dear Mr. Tobin: 

We are advised that British Oxygen Company, 
(BOC), respondent in the above-captioned 
has filed with the Administrative Law Judge a 
request for issuance of a subpoena requiring complaint 
counsel to produce copies of all 
the Commission in the course of i 
tion of trade practices in the i 
(Pile No, 741 0005). We are also that at the 
instance of the Administrative Law age counsel 
BOC and complaint counsel are meeting today to discuss, 
in lieu of a subpoena, voluntary production by complaint 
counsel of materials covered in BOC's subpoena request. 


Limited 
matter, 


C under its sub- 
ied the Commission 


The materials sought by 
poena request include d-cuments s 
by Union Carbide in the course of investigation in 
File No. 741 0005. Union Carbide designated many 
of these documents as confidential has received 
the assurance of the Commission, by tter datea January 
9, 1974 (Copy attached), that these < uments, subject 
to certain exceptions not here applicable 
accordingly be given confidential status 
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Thus, in its letter of January 9, 1974, the 

Commission stated that those materials designated as ° 
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formation until ten (10) days after Union Carbide 
the Commission's determination. 


Robert L. Doan, Esquire. Da 


This procedure, however, wil - app the Commis- 
sion's furnishing inf rormatior ; mmitte subcommittee 
of Congress pursuant to Sectio a the Commission's 
Rules of Practice However “if any of the specified material 
is requested b mmittee o sub sdininbeb-abie 2 Of Congress, the 
Commission, ) ro f ishing such materials, will give 
Union Carbide Corporatio: mmediate 1 tic e of such request 
order to allow ion Carbide porati pt uni 
apprise the committce ubcommittee ‘ne confidential 
of the requested Lé j 
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Secretary 
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(i) Union Carbide has voluntaril 
documents requested by the Commission staff and has agreed 
to produce other such documents in conner “ion 


S investigation of trade practices in 


gas industry, File No. 741 0005. By letters dated October 
16, 1973, and November 6, 1973, and in subsequent discus- 
sions with the Commission staff pertaining thereto, counsel 
for Union Carbide stated that man >f 1ese documents 

were confidential to a degree that required Union Carbi 

to seek assurances of the Commis: 

would give Union Carbide prior 

to be heard on its objection to, 


information to third parties. 


(2) By -ed January 9, 1974, the 
stated that those 
Union Carbide as 
"to any person other than 

or ide consultant . 

first giving Uni arbide notice of its intention and 
the company ten (10) days within which to -espond." 
further stated that if Union Carbide 
and the Commission neverthsless decide 
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interest required disclosure, it would not make 


@isclosure “until ten (10) days after Union Carbide is 


notified of the Commission's determination." 
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Honorable Ernest G 
Administrative 
Federal Trade C 
Washington, D. 
British Oxygen Company, 


@t al., Docket No. 6955 


Dear Judge Barnes: 


By letter of January 9, 1974 (copy attached), 
the Commission granted confidential treatment for 
certain documents voluntarily produced by Union Carbide 
Corporation in the course of the Commission's investiga- 
tion of the industrial gas industry (File No. 741 0005). 

_ With exceptions not here relevant, the Commission's 
letter provides that information in those confidential 
documents will not be disclosed to anyone other than a 
member of the Federal Trade Commission, its staff or an 
outside consultant who is bound by the Commission's non- 
disclosure requirement without giving Union Carbide notice 
of the Commission's disclosure intentions, a period of 
ten (10) days within which to respond, and, if the 
Commission nonetheless decides that the public interest 

‘requires disclosure, an additional ten (10) days after 
“notifying Union Carbide of such decision. 


Subsequently, on February 26, 1974, the Com- 
mission issued its complaint in the above-referenced 
separate matter, challenging the proposed acquisition 
O£ a portion of the capital stock of ALBCO by British 
Oxygen Company (BOC). On March 19, 1974, Respondent 
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res tecum requiring complaint 
number of documents from the 
including some ocuments submitted 
y Union Carbide in the course of the 
tigation, or the industrial gas industry 
5) and subject of the Commission's 
confidentiaiicy.: 


a prehearing conference held 
8955, we are advised that 
pl. 974, may voluntarily 
produce certail : iments requested by BOC in its 
subpoena but wil Sis oduction of other documents 
on various ground i dang) tine eegnnents -Rature 
latter documents ve further 
i BOC subpoena on 
any objections by 
on Apr) 7) ey ay iox 


In order to assure compliance with 
ntiality as stated in the Com ¢ 
1974, Union Carbide requests an order ‘requiring: 


A) With respect to any Union Carbide documents 
that complaint counsel may propose to disclose voluntar ily 


1) That complaint (counsel be prohibited 
producing or disclosing any such documents 
gS 7c 


2) That un the event any disclosure 
duction is proposed or ordered on April 17, 1974, or 
after, Union Carbide shall. bese notificd and shall be given 
five (5) working days to petition the Commission to prohibit 
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disclosure, or for a protective order, or for other app riate 
relief. Notification shall include written specificati 


of the documents proposed to be disclosed or produced. 


rop 
on 


3) That production or di of any such 
documents shall be Stayed) five) (5)\workd ys following 
notification under panei supra, a vi nion Carbide 

within the five ay not fication 
period, production OY disclosure of 
Shall be stayed until ten (10) days 
rules on any such petition. 


B) With respect to any Union 
described in Respondent BOC's Motion for 
Tecum filed March 19, 1974, 
oe 
1) That complaint counsel be prohibited from 


producing or disclosing any such documents prior to April 17, 
1974, 
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2) That in the event production or 
of any documents is proposed or ordered, Union Carsé 
be so notified and shall be given five (5) working vp A 
petition the Commission to prohibit disclosure, or for a 
protective order, or for ot*er appropriate relief Notifica- 
tion shall include written gpecif ication of the dodumentec 
proposed to be disclosed or produced. 


3) That production or disclosure of any 
such documents shall be Stayed)tor five (5) days following 
notification under B(2 2), Supra, and, provided Union Carbide 
petitions the Commission within the five (5) day notification 
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Honorable Ernest G. Barnes 

Aaministrative Law Judge 

Federal Trade Commission 

Washington, D. C. ; 


Re: British Oxygen Company, Limited 
et al, Docket No. 8955 


Dear Judge Barnes: 


Prior to yesterday's prehearing conference, 
Robert Saylor, counsel for Air Products, and I agreed 
upon the text of a oroposed protective order covering 
the documents subject to the BOC subpoena request. 
Mr. Saylor furnished you, complaint counsel, and counsel 


for respondents copies Or 


the proposed order at yester- 
day's prehearing conference. It is my recollection 


thec, save for certain minor points, counsel for BOC 
stated on the record that he found the text of the order 


ecceptable. 


c 
After the prehearing conference, I stated 
that I planned to submit to you promptly a slightly 
revised version of the proposed order. A copy of the 
order is enclosed, the revisions eing marked by hand 
in the text for ease of identification. 


Mr. Saylor has not reviewed the text of 
this revision. However, he has authorized me to state 
that he agrees with the expansion of paragraph 9 
to include intended disclosure by complaint counsel on 
the public record of all documents xeceived from m 
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.rd parties in the course of 
iC File No. 781 0005. 
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Richard A. Brown 
Counsel for Union Carbide Corporation 


Counsel: 


pert LL. Dean, Esquire 

Sistant ounce” Counsel 
nion Carbide Corporation 
270 Park Avenue 
47th Floor 
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UNITED STATES OF AMERICA 
BEFORE FEDERAL TRADE COMMISSION 


In the Matter of 


BRITISH OXYGEN COMPANY, uiMiT Docket No. 8955 

BOC FINANCIAL CORPORATION, 

BOC HOLDINGS, LIMITED, ORAL ARGUMENT REQUESTED 
BRITISH OXYGEN INVESTMENTS, LIMITED, 

AIRCO, INCORPORATED. 


TO: THE FEDERAL TRADE COMMISSION 


CATION FOR INTERLOCUTORY APPEAL OF 
DMT 
DML 
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MINISTRATIVE LAW JUDGE'S RULE 
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On April 26, 1274, Chemetron aavised that 
Adninistrative Law J 
counsel to produce certain Chemetron documents now in the 
possession of the Federal Trade Commission to attorneys 
for British Oxygen (BOC) and Air Reduction tisecas 
Chemetron has been further advised that the Administrative 
Law Judge's order permits third parties affected by his 
ruli? appeal directly to the Federal Trade Commission. 

in an August 20, 1973 letter, the Federal Trade 
Commission requested Chemetron Corporation to produce 


certain documents and verified statements. The documents 


Chemetron Corporation has not been served with a 
copy of the ruling. 


A 224 


to be supplied in connection with an investigation of 
industrial gases market by the Federal Trade Commission. 
metron Corporation did submit such documents voluntarily. 
March 19, 1974, counsel for BOC and Airco moved for a 
ypoena duces tecum requesting that complaint counsel be 
ordered to turn over all documents gathered by the Com- 
mission in the course of its industrial gases market in- 
vestigation. 
On March 28, 1974, counsel for Chemetron appeared 
efore Administrative Judge Barnes. to voice objection to 


the wholesale disclosure of Chemetron's documents to two 


29f its competitors. Although the breadth of the subpoena 
originally requested by respondents has been narrowed, the 

Administrative Judge's ruling will permit BOC and Airco 

to examine certain documents containing highly confiden- 
ial business information. Included among the documents 

ordered produced are confidential production figures, 


confidential sales figures, pricing information, contract 


proposals and contract documents. 


The Administrative Judge's ruling flies in the 


face of the requirements of the Rules or Practice of the 


Federal Trade Commission. Section, 3.34(b)) of those rules 


Juires an applicant for a subpoena to demonstrate "tre 


general relevancy of the material and the reasonableness 


of the scope of the subpoena”. As complaint counsel will 
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undoubtedly demonstrate more fu j heir application 
for review, BOC and Airco have made no such showing. 18 
deed, the Administrative Judge 5 not required such a 
showing. It 215 clear ZC ocuments covered by the 
order could not be subpo ¢ ire om Chemetron 
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from a business 
Standpoint. Despite Chemetron'’s offer, counsel for BOC 


and Airco appear unwilling inalize such a procedure. 
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voluntary means should stand in bar of a subpoena. 


Rules of Practice, Federal Trade Commission. 
Finally, mention should be made 
ffecc of Judge Barnes' ruli 
mission and its staff can hardly expect voluntary 
eration from corporations in the future LE 
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Finally, Judge Barnes has ordered complaint counsel 
pursuant to Items (a) and (b) of BOC respondents’ Specifica- 
tion 4 to produce all documents relating to entry into the 
co omplaint markets and to change in market shares of producers 
engaged in the complaint markets. The saebewe ed with this 
specification is that it would require com > 

turn over PEUES marketing strategies of con 
: si ee eat | of such strategies cannot be overemp! 
ompanies that suited these plans should hav 
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Ge opportunity to provide the information that BOC respondents 
i) need without revealing the specifics of their future plans. 
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complaint counsel do not believe that ex Lti procec 

’ necessitates abandoning the Commission's S actice. 
BOC respondents had sufficient time to a t ain the 
requested documents from third parties. respon- 
dents to do so would clearly not have delaye ceeding. 

It should also be pointed out that the burden of expediting 
this proceeding has thus far been largely borne by complaint 
counsel. On March 13, 1974, Judge Barnes issued a subpoena 
requiring production of certain documents by respondent BOC 
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rn for expediting these proceedings, respondent BOC 
nol Complete 2s return under that nt a until four 
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documents to the Government on the understanding that those 
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or necessary for the prosecution of the case. Instead, 
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respondents' obligation to demonstrate reasonableness, relevan 
and need. (Motion, p. 3. ) Suffice it to say that this string 
non sequiturs does not even approach the showing of clear 
relevance and demonstrable need that must be made if access 

to confidential third party documents is to be had. 

3. Even if respondents could make a showing of 
elevance and need for third party documents, they are not 
entitled to gain access to third nanes documents in the 
possession of the Commission. The Commission's regulations 
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well have obviated the necessity for any discovery disputes or 
7 at least substantially narrowed the issucs as to the items in 
dispute. 
In his order Judge Barnes recognizes that the 
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none of this data has any relevance to this case. 

i. dtem 24- Rates of Return 


Item 24 of the BOC subpoena covers third party 


documents in the Commission's 


following: 


"A statement CO 

rates of ret 2a y 

each of the yea Ee, calendar - 
is st 


1967 to date. 

fliect rates of 

sales, stockh 

rela 2 1 to th ) an 
ri : i 


e 
st + 
indu iS < 


This item should be stricken from the subpoena for two reasons. 
First, we cannot conceive of any possible relevance for this 


information. BOC's motion makes no effort to explain it. 


Counsel for the BOC respondents stated at the prehearing 


conference that BOC viewed the industrial gas industry in the 


. is 
me ee tg + + i . ~ hs ‘ cHnar 
LT wtatles 1 a GQisao ler 
} T,H¢#te oon or - art 4 Team a 
j LLCea Dur anu CO 2Fen < 
4 +o ~ wae ft y ty ~ e ~~ 
( Res elrent S' View was) co 
¥ vista a Pie 7 ate aie 4 ae Vere 
nat, Vill Le BO. & SUD jcc clsve 
naietr mays we 
£ 4.) weriveat 
J cn LOAAUSt y 
- . + thy ~ 
pO BES! Lac 
54 4. 5, mraha 4 
Lt. tHe prencas 4 
ylamt +he reolovant nroniaict 
b Came t hig Ole 0 5 Sa ak sae pe VU 
t 
ai geen Aan ten TSnHaiwety 
ses was the cntire inausctr 
“~ tee ey i Arye ~& + amnt “ 
counse would not attempt to 
SATB $ ane 
Sule. % 5 


Second, this inform 
Tr lien iey eae YT < aa el 
The Company's controller, Da 
prehearing conference on Apr 


never revealed to outsiders, 
Company officials, and that 
closely guarded. 

In view of these co 
stricken or, alternatively, 
+) Conadiat Counsel's Sup 

( to BOC Respondents' Mot 
April 1, 1974, -p. 10. 
tx / The Law Judge's order s 


of return 3 


relevant’ (p.21).. No atten 
so or why information on ind 


aren” and 'that information 
4 would indicate whether or 
rrect . The an: to th is 
perception of the United States 


oy oe wn 4h ACME + d= Sane ~ ve 
market With Spece co ANGUSEL Lal 
payee “4 ot Eant ann bo 4 ke ~~} . 
ial gas market and thet complain 
*/ 
+7 te Sayed ys ee “ . Cheha be 
establish industrial gas submarkets. 
£ RAM a 
for BOC EO 
Kr 7 
7 ae Ler Ye S Aas . 4 . ag a4 os : 
m by individual industrial gases. 
. : peg. te ae +34 
ation is exceedingly confidential. 
‘ Mant ans N 7 Fe ou } 
riel McGinnis, explained at the 


il 17 that this information was 
was known only to a handful of 
no Company information was more 


ay 
- 


nsiderations, Item 24 should be 


the figure should be su 


plemental Memorandum in Opposition 
10n £6r a Subpoena Duces Tecum, 


imply states, without discussicn, 

n the industrial gas industry appear 
pt was made to cxplain why that was 
ividual gases was necessary. 


9 


would 


@a 


ar On 


be 


1 
ae 


flyin 
LUilec 


* 


in@div 


yrmat 


infor 


of 


© 


¢ 


ae ee 
Obtain 


ever 


> 


\ 


ae 


thit 


several 


+ 5 


On 
AL AW 


rma 


bs 


Que 
0) 
(ee ~ 
Ww 
N 


to 


1a 


a 


iterest 
r 
ie 


at 
total 
S 


ha 
date 


na 


ome, a 


for 


43° @ 
O We 
4 1. 0 


Ss 


Coun 


a 
return. 


n 


this stem 1f 


etion to 


~ 


objeé 


form. 


that 


in 


2OT 


ati 


form 


aT 


* 


ng 


PWN he 


ad 


YC 
iC 


a 
| 
* 


du 


U0 
<9) 
da 
oO 


s 


Ayre 
Ala 


ZO 


7 
wW 


i]. 


ae 
Wo 


norn 


average Or 


2) 


h 


and ¢ 


ite 


to dé 


~ 
i 


28 
4 H 
mye} 
be + 


Tr 4 
Lad 
rot 
Py 
5+ 4 
+} 


¢ +c C 

= VC C 

P d 

4 q > % 
4 


ay Vy So , 


j 


3 
~/ 
fee 
U 
~ 
~ 
i) 


surances 


s 


a 


or 


¢ 
4 


a 
os 
ih 


ei 
i 
laint 
imiss 


« 


OT! 


comp 
1G Ce 


¢ 
1 
} 
i 


yay 


1 


loned t 


SC CTLON 
l 


Admini 
nua 
S 


The A 
h 
bide petit 


the same file 1 
Was lmmine 


letter of Ja 
to issuance 
competitors, 


to reac 


range of confidential material, e.g., information concerning individual gas 
plant production and capacity (Specification 1, Item 1), production and sales 
of cach category of industrial gas (Specification 1, Items 2-5), the details 

of gas exchange agreements (Specification 1, Items 13-14) and rate of return 
for each category of industrial gas (Specification 1, Item 24), 

This information has never been revealed to Union Carbide's competi- 
tors and Union Carbide considers that the disclosure now to BOC, even under 
the most stringent protective conditions, would constitute a grave competitive 
hazard. In Union Carbide's view, the specific materials sought by BOC are 
extraordinarily sensitive and Union Carbide's willingness voluntarily to com- 
mence production of this information to the FTC staff in its industrial gas 
investigation was based fundam sntaliy uvon the assurances of confidentiality 
given Union Carbide by the Commission in its letter of January 9, 1974 

These materials include highly confidential Union Carbide's trade 
secrets, including the success of the company's previous business planning 
decisions, areas of possible future expansion of tne company's facilities 
and marketing activities, and markets and product lines where the company 
could be vulnerable to loss of business to its competitors. 

_2/ 

Union Carbide, as a third party in this adjudicative proceeding, 


is entitled to meticulous observance of the requirements of Section 3. 36 of 


2] pce, €.6., BiC y. Bowman, 1438 &. Supp. 624, 629-630 (N.D. 111. 
1957); Mi Mi sissippi fiver Puel Corp., PIC Dkt. No. 8657 (Interlocu- 
tory Order, Oct. U, 1965). Unless such protection is afforded, firms 


subject to future I'TC staff investigaiions may resist producing highly 
confidential data which they know may subscquently be disclosed to 
competitors. 


the Commission's Rules of Practice and BOC should not be permitted to sub- 
ena these materials without de nonstrating that its need is immediate and 
compelling and that it has exhausted all reasonable efforts to obtain the in- 
formation through voluntary means, 
BOC HAS FAILED TO MAKE THE REQ 
. 3 I 
} 


I Mi 
AS TO JHE REASONABLENESS O1 7 
APPIACATION FOR A SUBPOR? 


Section 3.36(b) of the Commission's Rules requires that an applica- 
tion for a subpoena of Commission records shall be made in the form of a 
written motion which shall contain a statement as to "the reasonableness 
the scope of the application.'' Union Carbide submits that BOC has failed 
to make this showing, 

BOC's subpoena seeks production of highly confidential documents 
which, inter alia, describe in minute detail sales and cost figures relating 
to each gas produced by Union Carbide and Union Carvide's production 
capacity on a plant-by-plant basis. The information provided in such docu- 
ments is far more detailed than legitimately necessary for BOC's defense 
in this case; especially since the complaint is directed at relatively broad 
product groupings distributed to the entire U.S. industrial gas market. 

The Commission has held that ''sensitive information of this nature 
should not be released by the Commission from its confidential files with- 
out compelling need." The Secburg Corporation, Docket No. 8682, Com- 
mission Opinion, October 25, 1966 (0 FEC 1809), BOC's application fails 
to demonstrate any such "compelling need" for access to the co..fidential 


Union Carbide data, Morcover, since Union Carbide has now offered 


voluntarily to produce composite data which will permit BOC fully to 


respond to allegations of the complaint, there is no basis upon which BOC 
can assert that its need to prepare an adequate defense should override 
the public interest in preserving the confidentiality of Union Carbide's 
documents or in protecting this information from umnecessary disclosure 
to Union Carbide's competitors. BOC has not met its burden of establish- 


ing the "reasonableness of the scope" of its application. 


BOC HAS FAILED TO SHOW THE. REL 
UBPOBNA DUCES THECUM 


HL VANCE OF THE RATE 
OF RETURN DATA SOUGHT IN ITS SUB 


Section 3.36 of the Commission's Rules requires that an application 
for a subpoena of Commission records shall be made in the form of a written 
motion which shall contain a statement as to "the general relevancy" of the 
information sought. As to rate of return data, BOC has failed to make this 
showing. 

In its subpoena (Specification 1, Item 24), BOC seeks the production 
of rate of return data previously submitted by Union Carbide in confidence 
to the FTC staff in FTC File No. 741 0005. BOC asserts that it needs 
ageess to that highly confidential data in this case in order to support its 
argument that rates of return in the industry are so low that it would not 
enter the United States market on a de novo basis. 

While it may be that such rates of return would have been sufficient- 
ly low to discourage BOC's entry, it is difficult to see how BOC would have 
been discouraged from de novo entry into the United States market unless 
it knew the details of Union Carbide's rates of return. Union Carbide's 


rates of return, however, have never been made public. Therefore, rate 


sn nnn ee ne Ne ae ee a eee 


of return data, since it was then unknown, is wholly irrelevant to BOC's 


1 


f mind at the time of Airco ac quisition as to whether BOC would 
; bul tor the acquisition, entered the United States market de novo, 
or perhaps by toc-hold acquisition, 


WC TION 


GOC'S FAILURE TO SEEK VOLUNTA ) 
A Cl oo 
LCU) 


Ol INFORMATION FROM UNION CAI 
ISSUANCE Of TIlE SUBPOENA DUCES al 


Commission Rule 3, 36(b) requires that an application for sub- 
pocna duces tecum include "a showing that such materi ial, information, 
timony 1S not available from other sources by voluntary methods 
«van BOC has not only failed to make such a show ing, it has in fact 
failed to make any request whatsoever of Union Carbide for market or 
other information which may be helpful to BOC's defense. 
BOC has asserted that it need not expend the effort to request in- 
jormation of third parties because it is clear that such a request would be 
lmmarily denied. Moreover, BOC argues that the District Court's order 
of March 8, 1974, to the Commission that it expedite this proceeding does 
not permit sufficient time for BOC successfully to make such requests of 
third parties, while, on the other hand, the ¢ ommission staff has the 
necessary information in hand and can make it immediately available. The 
Administrative Law Judge, in his order, also asserted that confidentiality 
is ho ground for denying production because, in the final analysis, BOC 
would be entitled to the documents via direct subpoena to third parties such 


le a) 


aS Union Carbide. These assertions, however, merely obscure the plain 
facts that (1) BOC has not complied with the Commission rules and (2) any 


delay can be attributed to BOC's failure to seek to obtain relevant informa- 


tion voluntarily from Union Carbide 
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The Commission's rule requiring that document requests be first 
made to third partics rather than the Commission staff is designed to avoid 
wastcful expenditures of the staff's time on document production, and to pre- 
To be sure, respondents are entitled to the information n¢cessary for their 
defensc; and recognize that these proceedings are to be expedited so as tc 
comply with the District Court's sider and to minimize any damage BOC 
might suffer by delay. But these objectives, we submit, may be accomp- 
lished while still according necessary protection to third-party rights. 

Finally, it is noteworthy that as long ago as April 3, 1974, ata | 
meeting with counsel for BOC held to discuss the possible testimony ofa 
Union Carbide executive, Union Carbide offered to make available to BOC 
in composite form information necessary to BOC's defense. This offer has 
been repeated since that time and was, in fact, made on the record at the 
April 17, 1974, preliminary hearing. BOC, however, paid no heed to Union 
Carbide's offers, preferring, apparently, the more difficult route of formal 
suLpoena litigation. 

Union Carbide continues its offer and willingness to discuss in good 
faith any reasonable request by BOC for market or other information in the 
form necessary for adequate preparation of BOC's case. 


UNION CARBIDE'S OBJECTIONS TO 
THE FORM OM THE PROTECTING ORDER 


Union Carbide also submits that the Administrative Law Judge's 


protective order fails adequately to protect against disclosure of confidential : 


information to Union Carbide's competitors. 


ag 2/0) 
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Paragraph (1) of the protective order provides that confidential 
Unien Carbide documents may be disclosed to "independent outside counsel" 


7 r . . . * ' . . . 
upon BOC's filing "an official document of record! identifying such counsel. 


experts under the same procedure. Paragraph (4) provides that counsel may 
apply to the Administrative Law Judge for authorization to make disclosure 


’ Aas 1 ; = Z ae 
to ‘other specified persons" upon a proper showing of necessity. The protec- 


tive order should be amended to require prior notification to Union Carbide 
of all persons who, under the authority of Paragraphs (1), (3) and (4), will 


nave access to Union Carbide documents so that Union Carbide will have 
in opportuaity to make timely objection to disclosure to persons believed 
by Union Carbide not to merit the Administrative Law Judge's confidence. 


REQUEST FOR STAY 


In the event that the Commission nevertheless affirms (or modifies 
and affirms) the Administrative Law Judge's order, Union Carbide requests 
a ten-day stay of the Commission's ruling. 

In its letter of January 9, 1974, the Commission assured Union 
Carbide that it would not require disclosure of confidential Union Carbide 


materials until ten days after Union Carbide was notified of the Commission's 


determination. The Secretary's letter to Union Carbide's counsel of April 23, 
1974, stated that this condition was no longer operative and that ''the confiden- 


tial status of Union Carbide's information and the limitations on its disclosure 


shall be governed solely by the applicable provisions of the Commission's 


1 


Rules of Practice [for Adjudicative Proccedings].' 


A 


of the Conimission's January 9 letter. (llowever, proanting the ten-day Stay 
requestcd herein will conform the Commission's ruling to its carlier assur- 
ances and thus avoid a further contest over the scope of the January 9 letter. 
Oral argument on this appealis requested. 
Respectfully submitted, 
a a 
fo. foot Loy y 
WA . re (o { / {7 ~~ ¢> > / 
Robert L. / 
Cars, al at 
Richard A. 
Valid 1 
W ald, TH 
1320 Ninete Ul N. W. 
Washington, D. C.. 20036 
Counsel for Union Carbide 
Corporation 
Of Counsel: 
Robert L. Doan, Esouire * 
Assistant Gencral Counsel 
Union Carbide Corporation 
270 Park Avenue 
New York, New York 10017 
April 30, 1074 


As noted tin. 1, p.4, supr: 


, Union Carbide disputes this construction 
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TO: THE FEDERAL TRADE COMMISSION 


INTERLOCUTORY APPEAL OF BIG THREE INDUSTRIES, INC. 
FROM RULING OF ADMINISTRATIVE LAW JUDGE 
| Big Three Industries, Inc. ("Big Three"), not a party 
i to thi yr re edi tl - h 5 ts } 7 Nea c pe allv 
to 1S proceeding, through its counsel appears specially 


( and files this its Interlocutory Appeal from the Administra- 
tive Law Judge's Order Ruling on a Motion of BOC Respondents 
for a Subpoena Duces Tecum ("the Order"). In support of 

@ this Appeal, counsel for Big Three would respectfully show 
the following: 

Ls 
fhe Order was entered under date of April 23, 1974. 
Big Three has not been served with the Order, but obtained a 


copy on April 29, 1974. This Interlocutory Appeal is prose- 


cuted pursuant to Section 3.23(a) and (c) of the Procedures 
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and Rules of Practice of the Commission. 


On or about November 2, 1973, at the Specific request 
of the Commission Staff, Big Three voluntarily produced 
numerous documents in connection with the Commission's 
investigation of trade practices in the industrial gas 
industry, File No. 741 0005. In telephone conferences with 
Commission staff attorneys and by its letter dated November 
2, 1973, Big Three expressly advised the Commission and the 
Staff that the information furnished was privileged and 
S trage secrets and names 


confidential, contained Big Three 


of its customers, and also contained the company's commercial 


and financial information. Accordingly, all such responses 
and materials were tendered to the Commission in trust, and 
with the request that Same be placed in a confidential file. 
Big Three would also show that even absent such conditionai 
delivery in trust, the data furnished is confidential and 
not subject to disclosure by reason of Section 6(f) Of the 
Federal Trade Commission Act, and Commission Rules 4.10(a) (2) 
and 4.10(a) (5). 
ait. 

BOC Respondents then moved for a subpoena duces tecum 
in the captioned cause, which was partially granted by the 
Order. The subpoena and Order may be broad enough to include 


certain of the documents and data furnished by Big Three in 


a\t 
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connection with File No. 741 0005. Upon learning of the 
Subpoena, on or about April 11, 1974, Big Three duly filed 
Protective Relief, such Application 
belng incorporated herein by reference and made a part 
hereof for ali purposes. Thereafter, Big Three appeared 
through its counsel at the Pre-Trial Conference held in the 
ptioned cause on April 17, 1974. Both in its Application 
id at the Pre-Trial Conference Big Three objected to production 
of any such documentation and data because same was furnished 
in trust and on a confidential basis; because same was 
furnished in conjunction with File No. 741 0005 and not in 
conjunction with Docket No. 8955, and accordingly was neither 
relevant nor material to Docket No. 8955; and finally, because 
such disclosure would be harmful to Big Three in that it 
would reveal confidential, sensitive and highly important 
information to Big Three's competitors, including Airco. For 
these reasons, Big Three respectfully submits that the Order 
be reversed, that BOC Respondents' Motion for a 


~unpoena Duces Tecum should be denied insofar as it may 


relate to any documentation or data furnished by Big Three, 
and that an Order should be entered prohibiting complaint 
counsel from disclosing to BOC Respondents any documents, ; 


responses, or other data furnished by Big Three to the 


> 


Commission in File No. 741 0005. 


<5 
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iV. 

In the alternative, and only in the event it is determin- 
ed that some of the data so submitted by Big Three should be 
made available to B( Respondents in connection with adjudica- 
tion of the captioned cause, Big Three respectfully submits 
that the following protective relief should be granted: 

A. Pursuant to Commission Rule 3.45, all such data 
and documentation submitted by Big Three should be made 
subject to an in camera order, and should not be made public; 
and 

B. The proposed Protective Order set forth at pages 
16-17 of the Order of April 23, 1974, should be entered and 
followed with respect to all docunentation and data furnished 
by Big Three; and 


Cc. An order should be entered directing that the 
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following matters be excised or deleted fr 
documentation submitted by Big Three prior to its examination 
by independent outside counsel for BOC Respondents and 
Airco, Incorporated, and prior to its examination by indepen- 
dent designated experts: 

1. All names of Big Three's customers; 

2. All contract prices, amounts and volumes; 

3. All information pertaining to volume and 


value of industrial gas produced by Big Three, 


including rates of return for each type of gas; 


ie 


4. All information pertaining to the capacity 
to produce industrial gaS possessed by any and 


all of Big Three's facilities; 


uw 
¥ 


All information pertaining to processes, 


formulas or procedures utilized by Big Three 
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6. All information pertaining to Big Three 
Sales of industrial gas, including rates of 
return for each type of gas; 


7. All information pertaining to the cost to 


Big Three of produci 
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ing rates of return for each type of gas; 
8. All information pertaining to Big Three's 
plans for expanding or reducing its production 
and/or distribution of industrial gas; 
9. <All information concerning the cost of 
constructing any of Big Three's plants or 
other facilities. 
In connection with the foregoing, Big Three respectfully 
ibmits that even if any of the information furnished by Big 


Three in File No. 741 0005 had some theoretical relevance to 


cr 


he adjudication in Docket No. 8955, there is no justification 


+ 


disclosure of the names of Big Three's customers, of its 
-rade secrets, or of its commercial and financial information. 


A compilation of matters such as 9rOSS production could he 


- 


made without identifying the producing company, the names 
of its customers, or the capacities of its facilities. 
WHEREFORE, PREMISES CONSIDERED, counsel for Big Three 


industries, Inc. respectfully prays that the Commission 


i, 
reverse the Order Ruling on Motion of BOC Respondents for a 
Subpoena Duces Tecum insofar as that Order Might require the 
£ 2 4 
a production of any documents or data furnished by Big Three 


in connection with File No. 741 0005, or, in the alternative, 
for entry of orders expressly granting the protective relief 
Set forth in IV A, B, and ¢ above, and for such other and 
further relief and orders as may be appropriate in the 
premises. 


ACR as 9721s arm 4 ae ont 
Respectfull ubmitted, 


510 Gul 


Counsel for Big Three Industries, Inc. 
April 30, 1974 
OF COUNSEL: 
LIDDELL, SAPP, ZIVLEY & BROWN 


+ , 510 Gulf Building 
Houston, Texas - 77002 


223-4151 


a oy 


a & & Dd wt * Pilidvs th a 
* 
iF op Min 2 Ghia 4A a Bf Ys Oe Oy om Oe sv 


: Alain wink Ait bei bk . ‘ re i . / 
H iN 
. Gee 
ds boy a dthae ti 
» 2HUOUNPURATEL " 
e 
* 

DATIT ve STOW WHA ; 

TAU, O, HLT ALNY, i é 

MAIDIALOUIN 

Attorneys for nespondent 

ae Rr .} yucear iiss te ae + 
tHe Diavien WA, ti Leeaiiy bay 
i 4 F AIO A JT} 1% rhs 
Dy wh de g 
ror nye rear * , 
Beil. ALLS - : ‘ his 
}2 
I Fe ae 
> 2 35u 0 i 
€icaw 2s 53> / 
i. r tae | 
am» y ae a et li atin 
Wd e fh Lali 
-” J 4 ” ’ 


UNITED STATES OF AMERICA 
BEFORE FEDERAL TRADE COMMISSION 


) 
: In the Matter of ) 
) 
. BRITISH OXYGEN COMPANY LIMITED, ) 
BOC FINANCIAL CORPORATION, ) 

BOC HOLDINGS, LIMITED, ) Docket No. 8955 
BRITISH OXYGEN INVESTMENTS, LIMITED, ) 
ie AIRCO, INCORPORATED. ) 
) 
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The Federal Trade Commission 


BOC RESPONDENTS' ANSWER 
TO APPLICATIONS FOR REVIEW 


Preliminary Statement 


With the trial of this matter scheduled to begin - 
this very morning - May 6, 1974 - complaint counsel and 
industry members hostile to the respondents seek interlocu- 
tory review in an effort to upset a narrow and carefully 
jrawn order granting respondents a modest amount of discovery 
under tightly controlled) restrictions... In view of the 
UnigqQue |\Cirecumstances Of "Chis case, the order in question) ican 
have no practical impa:zt on other Commission proceedings. 


Moreover, the effect of reversal would be to deprive the 


respondents of all pretrial discovery and of materials essen- 
tial to the effective cross-examination of the Commission's 
witnesses in a proceeding which places $80 million at risk. 
Review should be denied in the interest of expedition and 


fundamental fairness. 


Nature of the Proceeding 


This proceeding attacks the acquisition by The 
British Oxygen Company Limited ("BOC")*® of 35% of the common 


stock of Airco, Incorporated ('Airce'). 
3 L 


The acquisition was accomplished by public solicita- 
tion of tender offers in December 1973. The complaint, filed 
on February 26, 1974, charges that the acquisition violated 
Section { of the Clayton Act and section 5 of the Federal 
Toade Commission Act by unreasonably restraining trade and 
substantially lessening competition in four alleged lines of 
commerce -- industrial gases, inhalation anesthetic equipment, 
inhalation therapy equipment and medical pipeline systems -- 


and removed BOC as a potential entrant into the welding equip- 


Ment fleld. At a prehearing conference on April 25, 1974, 


complaint counsel announced that they intended to introduce 
no evidence on the medical pipeline and welding aspects of 
the complaint, thus in effect dropping any charges concerning 


those two areas. (Transcript pp. 134, 135). 


* The responde-its British Oxygen Company Limited, BOC Financial 
Corporation, BOC Holdings, Limited and British Oxygen In- 
vestments, Limited are hereinafter referred to collectively 
as the "BOC respondents." 


Complaint counsel's industrial gases case, the 
only aspect relevant here, is based exclusively on the 
potential competition doctrine. Airco produces and sells 
industrial gases in the United States. BOC does so in the 
United Kingdom, but net in the United States. Complaint 
counsel assert that BOC was a potential entrant into the 
industrial gases field in the United States and that its 
acquisition of an interest in Airco removes it as a 
potential competitor. 

The Industrial Gases 
industry Investigation 

The Commission's attack on the BOC-Airco acquisi- 
tion is a direct outgrowth of an industry-wide investigation 
of the industrial gases industry in which the Commission had 


been engaged since April 1973.* 


During the course of its on-going investigation of 
the gases industry, the Commission has accumulated a good 
deal of information in response to letters addressed to firms 
in the industry requesting voluntary production of documents 


as well as access to the companies' files in order to examine 


* Affidavit of Robert 0. Reck, filed as Exhibit I to Com- 
mission's Application for Temporary Restraining Order and 


Preliminary Injunction, FTC v. British Oxygen Company 
et a... €ivil setion no. 74-31 (0- Del.) 1974. 


Limited, 


Se iia 


and copy documents.* Much of the information Solicited in 
the letters and otherwise accumulated is highly relevant to 
the definition of the market and assessment of the present 
and future state of competition in the industry, including 


Such factors as the ‘amount of ‘total industry production 


of leading firms, trends toward concentration or deconcentra- 
tion, rates of return, price history and Structure, and similar 


matters. 


Although complaint counsel would now have the 
Commission believe that the prosecution of the instant matter 
is wholly distinct and separate from the industry-wide inve i- 


gation,** complaint counsel's own papers reveal that in fact 


they are inseparable. For example, the Commission's Memorandum 


of Points and Authorities in support of its application to the 
United States District Court for the District of Delaware for 


2 temporary restrainir: order and preliminary injunction states 


bl See, for example, the letter addressed to Richard V. 
Giordano, President of Airco, attached as Exhibit A to 
BOC Respondents' Motion for a Subpoena Duces Tecumn. 


*# See Complaint Counsel's Application for Review of Order 
Requiring Production of Documents from the Commission's 
Files, p. 10. Also see, @.g-, Chemetron Corporation's 
Application for Interlocutory Appeal from Administrative 
Law Judge's Rule, p. 3. 


e; 
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that the hearings concerning the tender offer were "conducted 
as part of the Commission's overall investigation of a 
major industry", that “information outained in the investigation 
| indicated that..BOC's acquisiton . . . would have serious anti- 
competitive consequences for the industrial gas market," and 
that "the investigation revealed" that BOC's acquisition might 
injure competition. * 


The Expedited Nature of 


This, Proceeding | 


Contemporaneously with the filing of the complaint 
in this proceeding, the Commission sought a temporary restrain- 
ing order and preliminary injunction from the United States 
District Court for the District of Delaware pursuant to Section 


13(b) of the Federal Trade Commission Act. 15 U.S.C. § 53(6). 


The Court granted limited injunctive relief on the 
condition that the Commission expedite the administrative 
proceeding and file a quarterly report with the Court reporting 


progress and the cause, if any, of delays.** Subsequently the 


* FTC v. British Oxygen Compary Limited et al., 
eivil action no. 74-41 (D. bel. 1974), 5. 4,5 


(emphasis added). 


% % FTC v. British Oxygen Company Limited et al., 
civil action no. 74-31 (D. Del. 1974), preliminary 
CG 


. tniunetion; pp. 4,5 


Commission itself ordered that these proceedings be ex- 
pedited.* Accordingly, the trial of this proceeding was 

. , Set for April e2, less than two months after filing of the 
complaint. On April l7, 1974, after BOC's discovery motion 


was filed, the trial was adjourned until May 6, 1974. 


BOC Respondents' Discovery Motion 


On March 19, 1974, less than three weeks after a 
the filing of the complaint, BOC respondents moved for issu- 
ance of a subpoena duces tecum requiring production by the 
Commission of documents relevant to this matter and necessary 
to the defense of this case which the Commission had gathered 
from third parties during its industrial gas industry in- j: 


vestigation. *®* 


The major premise of BOC's motion was that dis- 
covery from third parties of the materials which the Commission 
had already gathered from those in the industry was not possi- 


ble as a practical matter. With the trial then one month away, 


* Commission's Order Denying Motion for Fixed Schedule, 
dated April 2, 1974. 


** In fact, BOC respondents sought such discovery at the first 
prehearing conference on March 12, 1974. A formal applica- 
tion was withheld at the request of the Administrative Law 
Judge in order to seek voluntary discovery from complaint 
eounsel. (Transcript, pp. 19.51) That effort failed 
entirely when complaint counsel refused to make any sig- 
nificant disclosures. 


multiple requests and negotiations, applications for sub- 


poenas, litigation of subpoena enforcement proceedings, and 


9% 


« 
dv 


appeals would simply take too long and impose too great a 


burden on the preparation of a defense. 


O 


tod 
i 


On April 23, 1974, Judge Barnes issued an order* 
requiring the Commission to produce for BOC respondents some 
of the documents originally sought. Judge Barnes' decision 


included specific findings that each category of documents 


ordered produced was relevant to issues in this proceeding. 


Judge Barnes' order Waze carefully drawn to make 
unmistakably clear that this discovery of third party docu- 
ments in the hands of the Commission was an extraordinary 
response to a unique situation, and was not intended to sanction 


ech discovery under usual circumstances. The special dis- 


i?) 
C 


covery was warranted in this matter, according to Judge Barnes, 
only by the coalescence of several factors: (1) the expedited 
schedule for the proceeding; (2) the recent industry-wide in- 
vestigation; and (3) the ready availability of easily identi- 
fiable and highly relevant documentary evidence. As Judge 
Barnes stated: 

"The Commission is under Court order 


to expedite this proceeding. The under- 
signed is of the opinion that, where the 


* Order Ruling on Motion of BOC Respondents. 


« “% 
A al ® 


Commission has made a recent investigation 
of the industrial gas industry and has 
readily available clearly identifiable and 
highly relevant documentary evidence which 
may be useful to respondents, the require- 
ment that respondents first exhaust third- 
party sources before seeking documents in 
the Commission's possession would unneces- 
Sarily delay the trial of this matter. It 
obviously would not be a step toward ex- 
pediting the trial. The undersigned is 
accordingly ruling that certain documentary 
materials in the Commission's files be made 
available to BOC, as set forth hereinafter." 
(Order ruling on motion, p. 8.) 


The interests of third parties in the confidentiality of the 
documents ordered disclosed were safeguarded by an onerous 
protective order consented to by respondents. 
THERE IS NO NEED FOR 
INTERLOCUTORY REVIEW 
The major reason for denying interlocutory review 


is that there is simply no need or basis for it. 


Judge Barnes' order is carefully limited to the 
unique circumstances of this case. Rather tnan permitting 
a wholesale fishing expedition by respondents' counsel into 
complaint counsel's files in every case, Judge Barnes per- 
mitted discovery only of third party documents obtained as 
part of a recent industry investigation of indisputable rele- 


vance to the current proceeding and only where time pressures 


necessitated by a requirement of expedition of the trial 
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made discovery from third parties impracticable. Hence, at 
ag 
contrary to complaint counsel's suggestion, there is no 
need for the Commission to step in here to prevent wholesale 
disruption of Commission proceedings across the board. 
‘ Moreover, the protective order issued below proe- 
vides more than adequate protection for any legitimate inter- 
ests of third parties in the confidentiality of the documents 
in question. aniras po. 14, 15, 
APPLICANTS FOR REVIEW HAVE 
NOT DEMONSTRATED AN ABUSE 
OF DISCRETION BELOW. 
$ Although BOC respondents reserve a full discussion 
of the merits of applicants' objections for future briefing ss 
in the event that review is granted, the following dejwon- 4 


strates that the contentions of applicants for review are 
without merit. Since interlocutory review of discovery 
orders is available only on a showing of an abuse of dis- 
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cretion (Maremount Corp., 77 F. 


review should be denied. 


ON 


iC. 1654, 1656, 1657 [1970)), 


Exhaustion of Third Party Sources 


Would Serve No Useful Purpose . 


Complaint counsel's most vehement objection to 


Judge Barnes' order is the claim that Judge Barnes erred in 


ling to require BOC to fully exhaust third party sources 


ret) 
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before discovering documents from the 


Any attempt to acquire the necessary discovery 


time pressures involved simply left no time for pursuing 
third parties. Moreover, Judge Barnes gave third parties 


vice of BOC's application, and thus an opportunity for 


voluntary compliance. But by the time the discovery order 


led 


oO 
p) 
a 
jb 
ct 
f+ 
OQ 
pe 
ct 
12) 
w 
> 
Q 
“a 
" 
@ 
Ke} 
c 
D 
A 


To have required BOC respond- 
ents to seek voluntary disclosure from each company manu- 


facturing a gas for industrial use, or to require it now, 
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in the face of such universal and adamant opposition would 


be to exalt form over substance. 


In addition, to have required BOC respondents to 
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seek compulsory process against each recalcitran 
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arty would have compounded the waste of time and effort. 
udge Barnes found that the production of the relevant docu- 
ments requested would have been compelled regardless of 
confidentiality had BOC subpoenaed them directly from third 


parties. The procedure adopted by Judge Barnes gave to each 


third party the full rights it would have received through 


service of individual subpoenas, including ten days' notice 
to move to limit or quash, opportunity for oral argument 


and protection of confidential documents by protective order. 


such a consolidated treatment was precisely the sort of re- 
sourceful expedition necessary to implement the order of the 


Commission and to satisfy the condition of the District Court. 


Complaint counsel further allege that BOC respond- 
ents failed to show a "compelling need" for the information 


ordered produced by Judge Barnes. In support of this ob- 
jection, complaint counsel disputes the relevance of the 


information and invokes the legitimate concern of third 


respondents are not required 


only a showing of general relevancy, reasonableness, and un- 


availability from other sources. 


We have already demonstrated the practical unavail- 


ability of these documents from other sources. And while we 


reserve discussion of the particular specifications of the 


subpoena for our brief in the event review is granted, 
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omplaint counsel's objection on the grounds of relevance 
is without merit. The relevancy of every document sought 

: by BOC respondents is demonstrated 11 first instance by 
the fact that the Commission itself thought it was relevant 
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vo the Investigation out of which this matter arose, 


Moreover, the discovery ordered by Judge Barnes 
{ far from the wholesale file-emptying which complaint 
inse€l would have the Commission believe. In the contrary, 
the documents ordered produced represent only a fraction of 
the documents in the Commission's files and available to 


complaint counsel. Only the most relevant categories of 


vestigation were initially requested by BOC respondent: i 
these, several were voluntarily waived during the March 28 
pre-trial conference. Of the remaining categories requested 


Judge Barnes granted discoverv of only about half. Thus , 


uments finally ordered produced represent only the 
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nuggets exposed after repeated sifting of the Commission's 


rich lode of industry data. 


Most of the documents ordered produced are clearly 


elevant to one or more of the classic issues of fact under- 
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lying Clayton Act Section 7 litigation -- definition of 


product and geographic markets, calculation of the size of 
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total markets and market shares of c competitors, 
jletermination of likely potential entrants, and definition . 
. and evaluation of factors affecting ease of er j and 
: in the future. Others, such as the rates of return of com- 
panies in the U.S. gases business, are nece for the 
rross-examination of witnesses from those companies who are 
cheduled to testify for complaint counsel -- presumably to 
the ffect that they regarded BOC 2 like entrant intc 
the ag ly evidence that the empl of a witr . 
S$ making 1% on it gases investment is relevant to the 
nl 
sredibility of the witness's cl 1 that he perceived foreigr 
entry as being likely. 
Implicit in complaint counsel's argument that BOC 
as no need for the discovery is the suggestion that BOC 
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mission has at it lisposal. Approval f this notion would 
be inconsistent with t principle that full and 
jisclosure is the best way to achieve fair and efficient liti- 
gation of civil issues. More s Sly, the denial of dis- 
covery be particularly arbitrary and capricious. 
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UNITED STATES OF AMERICA 
BEFORE FEDERAL TRADE COMMISSION 


COMMISSIONERS: 


Lewis A. Engman, Chairman 
Paul Rand, Dixon 

Mayo J. Thompson 

M. Elizabeth Hanford 
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In the Matter of 
DOCKET NO. 84955 
BRITISH OXYGEN COMPANY, LIMITED, 
BOC FINANCIAL CORPORATION, ORDER GRANTING 
BOC HOLDINGS, LIMITED, APPLICATIONS FOR 
BRITISH OXYGEN INVESTMENTS, LIMITED REVIEW 
AIRCO, INCORPORATED. 


By order dated April 23, 1974, the Administrative Law 
Judge granted a motion by respondents, British Oxygen Company, 
Limited, BOC Financial Corporation, BOC Holdings, Limited, 
and British Oxygen Investments, Limited (hereinafter BOC), 
for production, pursuant to §3.36 of the Commission's Rules of 
Practice, of certain documents obtained in a Commission 
investigation of the industrial gas industry. Pursuant to 
§3.23(a) (1) of the Rules, complaint counsel request that the 
Commission:review this order on the grounds that BOC failed 
to make certain showings required by §3.36. Review is also 
sought by five companies who voluntarily submitted documents 
in connection with said investigation, and who are not parties 
to this matter but are participating with the permission of the 
Administrative Law Judge. 


The rulings of an Administrative Law Judge on issues of 
this kind are entitled to great weight and will be reviewed 
Only upon a showing that he has abused his discretion. Warner 


Lambert Co., Dkt. 8891 (September 18, 1973). We find no 

such abuse of discretion in the Law Judge's ruling on the in- 
Stant motion to produce and it will be affirmed. We are con- 
cerned, however, that the maximum protection consistent with a 


just determination of the issues be afforded to the more sensitive 


Dkt. No. 8955 


portions of the material in question and will accordingly direct 
that the Law Judge accord sensitive information the so-called 
"Mississippi River" type treatment, i.e., submittal to an 
independent accounting firm for analysis and aggregation so 

is to avoid the disclosure of individual firm data of great 
competitive sensitivity. Accordingly, 


IT IS ORDERED that the order of the Administrative Law Judge, 
dated April 23, 1974, be, and it hereby is, placed on the Conm- 
mission's docket for review; 


IT IS FURTHER ORDERED that the Administrative Law Judge's 
order of April 23, 1974, be, and it hereby is, upheld; 


IT IS FURTHER ORDERED that the Administrative Law Judge 
accord the above-described confidential treatment to the sensitive 
portions of the documents whose production is required by his 
order of April 23, 1974. 


By the Commission. 
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